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has facilitated the establishment of animals as legal subjects deserving recognition in the legal system.
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l. Introduction

“(...) to protect the fauna and flora, prohibited, according to the law, practices that jeopardize
their ecological function, cause the extinction of species or subject animals to cruelty
(Art. 225, § 1, VIII, Constitution of the Federative Republic of Brazil).”

An increasing number of constitutions now include a provision dedicated to protecting animals. Fol-
lowing the inclusion of Belgium in 2024, Italy in 20222 and Russia in 2020, this list now comprises
eleven countries,* which has sparked discussions in other nations and led to recent proposals in

L Art. 7 of the Belgium Constitution, <https://www.const-court.be/en/court/basic-text#1-la-constitution-de-la-
belgique-federale>, accessed 22 September 2024.

2 Amendment to Art. 9, Italian Constitution, on February 2022, No. 1, (in Official Gazette No. 44 of 22 Febru-
ary 2022), for the insertion of two new sentences at the end of the article.

3 Art. 114, 1, e, Russian Constitution, which states that “the Government of the Russian Federation shall under-
take measures aimed to creating favorable conditions for (...) forming responsible attitude in society toward an-
imals”.

4 Olivier Le Bot, Droit Constitutionnel de I’'animal (2018).
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Finland, South Korea, Greece, and Chile.> In Brazil, the constitutional mandate for animal protection is
entrenched within the human right to an ecologically balanced environment. Unlike countries such as
Germany and lItaly, in Brazil, the constitutional duty to animals is not the result of an amendment pro-
cess but has been part of the Constitution since its inception in 1988.

While the idea of animals as legal persons or subjects of rights is still far removed from reality in most
Western countries, in Brazil, animals are now already recognised as holders of rights. It all started with
the enactment of Article 225, §1, VIl of the Constitution marking the development of animal law as a
legal field in Brazil. This provision emerged from discussions in the Constituent Assembly addressing
cruel cultural practices against animals, notably the “Farra do Boi” (discussed in chapter 1l1.2). Since
then, a paradigm shift has initiated with the development of animal law doctrine and widespread en-
actment of local laws explicitly defining animals’ legal status as “non-personal subjects of rights”. It is
important to note, however, that these rights represent only minimal normative protections, consid-
ering how easily overridden they are by competing human interests. Legal scholars, such as Saskia
Stucki and Rafael Fasel and Sean Butler, describe these types of protection as instances of “simple
animal rights” or rights within a “Thin Conception of rights”, distinguishing them from the fundamental
animal rights typically envisioned by animal rights theorists.®

Nonetheless, even the limited protections stemming from laws that formally recognise animals as
rights-holders have led to landmark judicial cases. Since animals achieved constitutional recognition,
case law has evolved considerably. Initially, legal challenges predominantly involved constitutional re-
views of contentious spectacles featuring animals. Today, there is a discernible shift towards acknowl-
edging animals as rights holders with legal standing that can even independently seek financial com-
pensation in cases of mistreatment. Given Brazil's adherence to a civil law system, judges and courts
possess more flexibility in adopting legal precedents compared to their counterparts in common law
jurisdictions. While precedents typically guide judges' decisions, the Brazilian judiciary exercises sub-
stantial autonomy, fostering substantive innovation in their rulings.

Despite the constitutional provision being enacted over 35 years ago, the recognition of animals as
subjects of rights with standing in court is recent. This paper examines what aspects of the Brazilian
constitutional animal protection provision, and the Brazilian legal framework make Brazil stand out
among the countries with a constitutional animal protection. It connects the emerging doctrine of an-
imal legal subjecthood to the constitutional mandate against cruelty, revealing the implications of in-
terpreting this provision more boldly than what has been initially conceived. The analysis will show
that animal protection is more than merely a component of an environmental human right in the Bra-
zilian constitutional regime.

The progressive developments in Brazilian case law regarding animal rights have largely gone unno-
ticed internationally, primarily due to most literature being published in Portuguese. This article seeks
to bridge that gap by introducing the innovative legal approaches that have led to the recognition of
animals as rights holders in Brazil. By examining the application of Article 225, §1, VIl of the Brazilian
Constitution, alongside other key elements of Brazil’s legal framework, this study aims to provide val-
uable insights and inspire legal advocacy efforts across the globe.

5 Olivier Le Bot, ‘Constitutional Animal Law: Trends and Impacts’ (International Association of Constitutional
Law (IACL-IADC), 27 February 2024), <https://blog-iacl-aidc.org/2024-posts/2024/2/27/constitutional-animal-
law-trends-and-impacts>, accessed 3 October 2024; for Finland’s proposal, see Legislative initiative LA 71 /2022
vp. Available at <https://www.eduskunta.fi/Fl/vaski/Lakialoite/Sivut/LA_71+2022.aspx>, accessed 22 Febru-
ary 2024.

6 Raffael Fasel and Sean Butler, Animal Rights Law (Hart Publishing 2023); Saskia Stucki, One Rights: Human and
Animal Rights in the Anthropocene (Springer International Publishing 2023); Saskia Stucki, ‘Towards a Theory of
Legal Animal Rights: Simple and Fundamental Rights’ (2020) 40 Oxford Journal of Legal Studies 533.
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The first chapter outlines the Brazilian animal law framework, including the constitutional protection
and relevant animal-related ordinary laws. The second chapter reviews case law related to Arti-
cle 225, § 1, VII, analysing its application to concrete cases and exploring emerging approaches and
tensions. The third chapter delves into the evolving understanding that, stemming from the constitu-
tional provision, animals in Brazil are now recognised as legal subjects with standing and rights, in spite
of lacking legal personhood. Finally, the fourth chapter is dedicated to discussing the limitations of this
constitutional protection and integrating the examined theoretical insights with the legal analysis of
the Brazilian case study.

1. Brazilian legal framework
1. The constitutional animal protection provision

The constitutional provision for animal protection in Brazil has been in the Constitution since its incep-
tion in 1988. Article 225 is the first provision of Chapter VI, titled “On the Environment”. The provision
reads:

Art. 225. Everyone has the right to an ecologically balanced environment, a good for common
use by the people and essential to a healthy quality of life, imposing on the Public Power and
the community the duty to defend and preserve it for present and future generations.

§ 1 To ensure the effectiveness of this right, it is incumbent upon the Public Power:

()

VIl —to protect the fauna and flora, prohibited, according to the law, practices that jeopardize
their ecological function, cause the extinction of species or subject animals to cruelty; (my
highlights)

()

This provision reveals several important points. Firstly, the few words “or subject animals to cruelty”
at the end of the provision have significantly influenced the development of animal law as a legal field
in Brazil, akin to the transformative impact of a few words in the German animal protection state ob-
jective.” The clear distinction between animals and the broader category of fauna underscores the
constituent legislator's intent to protect animals as individual beings. Secondly, the article's heading is
anthropocentrically framed as a human right, implying that animal protection is a subsidiary aspect of
a healthy environment for human well-being. Thirdly, not only is the provision located within the con-
stitutional chapter dedicated to environmental protection, but all the other sections of this article ex-
clusively focus on environmental aspects.

Hence, animal law was initially categorised as a subset of environmental law in the Brazilian legal sys-
tem. However, over the past few decades, animal law has expanded significantly, establishing itself as
an independent legal field. The concept of environment in Article 225 has been broadly interpreted in
both legal scholarship and case law. It encompasses the natural environment, urban landscapes, and
everything else potentially constituting the conditions for human life to exist and flourish. The law that

7 After the 2002 amendment, Art. 20a of the German Constitution now reads: “The state, aware of its responsi-
bility for present and future generations, shall protect the natural resources of life and the animals within the
framework of the constitutional order through the legislature and, in accordance with the law and principles of
justice, the executive and judiciary”. The transformative impact of the German state objective has been discussed
by scholars Haupt and Cochrane. Claudia E. Haupt, ‘The Nature and Effects of Constitutional State Objectives:
Assessing the German Basic Law’s Animal Protection Clause’ (2010) 16 Animal Law Review 213; Alasdair
Cochrane, Should Animals Have Political Rights? (Polity 2020).
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constitutes the National Environmental Policy® defines environment as “the set of conditions, laws,
influences and interactions of a physical, chemical and biological nature, which allows, shelters and
governs life in all its forms”. Consequently, a balanced environment stems from whatever amounts to
the perception of a healthy quality of life, which could include, for instance, good public infrastructure,
clean air and water, and sound cultural practices.

In this context, the protection of the fauna and the flora extends from these perceived ideals of a
balanced environment conducive to human well-being. However, the legislator found it pertinent to
distinguish between fauna, safeguarded from extinction and practices threatening their ecological
function, and animals, protected against cruelty. This distinction has been fundamental in shaping the
development of animal law theory and case law. Numerous legal scholars and court rulings have cited
this textual interpretation as a justification for attributing intrinsic worth to animals, without which it
would make no sense to safeguard them individually against cruelty.’

2. Ordinary law

Legislative competence in the field of animal law is shared among the federal government, states, and
municipalities.’® While it's beyond the scope of this article to provide an exhaustive list of animal-re-
lated laws in Brazil, it is worth mentioning that legislation covers various aspects, including the protec-
tion of wild animals,!! the regulation of the use of animals in science,'? the export of live ruminants,*?
the welfare of farm animals during production and transport,’* the pre-slaughter, humane slaughter
and stunning methods,*> and the functioning of zoos.'® Despite recent strides in animal welfare regu-
lations, it is important to note that welfare standards are typically not as high as those established by
the European Union, for example.

These welfarist statutes adopt a preventive protection approach for animals, moving away from the
traditional reliance on criminal laws for post fact intervention. From an animal’s perspective, the pen-
alties imposed on human beings for misconduct are only secondary, even though criminal laws may
have some preventive effects in society. In this regard, compared to welfarist protections alone, con-
stitutional protection takes a more progressive stance by elevating animal protection to an abstract

8 Art. 3 of Law 6.938/81.

% For a jurisprudential analysis on the textual interpretation of this distinction see Vicente de Paula Ataide Jr,
‘Direito Animal e Constitui¢cdo (Animal Law and the Constitution)’ (2020) 4 Revista Brasileira de Direito e Justica
13; Trajano de Almeida Silva, ‘The Constitutional Defense of Animals in Brazil’ in Deborah Cao and Steven White
(eds), Animal Law and Welfare - International Perspectives (Springer International Publishing 2016); Edna
Cardozo Dias, ‘Os animais como sujeitos de direito’ (2006) 1 Revista Brasileira de Direito Animal 119; Fabio Hen-
rique Rodrigues de Moraes Fiorenza, ‘A Condigdo Juridica Dos Animais Ndo-Humanos No Direito Brasileiro Ana-
lisada a Partir Da Vedagdo Constitucional a Pratica Da Crueldade Contra Eles’; Daniel Braga Lourencgo, Direito Dos
Animais: Fundamentagdo e Novas Perspectivas (Sergio Antonio Fabris Editor (SAFE) 2008).

10 Brazil, as a federative republic, assigns a pivotal role to its Constitution in delineating the dynamics between
the federated units and the central government. Similar to other countries with this political model, Brazilian
federated states possess legislative autonomy, contingent upon alignment with the Constitution. Mechanisms
for constitutionality control, embedded in the Constitution, ensure that any ordinary law can be declared null
and void if it contradicts constitutional values.

1 law n. 5.197/1967.

12 Law n. 11.794/2008.

13 Normative instructions 13/2010 and 46/2018.

14 Normative instructions 56/2008.

15 Ordinance 365/2021.

16 Law n. 7.173/1983.
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principle, endowing it with symbolic significance, and imposing binding obligations on the legislature,
authorities, and the public.

Notably, Brazil’s first animal protection laws date from the early to mid-1900s, well before the 1988
Constitution. A particularly instrumental law in the realm of animal protection is Decree n. 24.645,
from 1934.Y Article 2 reads:

Art. 22 Anyone who mistreats an animal will be penalised by a fine and a prison sentence,
whether or not the offender is the owner of the animal, without prejudice to the civil action
that may apply.

()

§ 3 The animals will be assisted in court by representatives of the Public Prosecution Office,
their legal substitutes and by members of animal protection societies.
(my highlights).

In addition to introducing criminal sanctions, this remarkably progressive legislation permits civil ac-
tions and outlines representation formats, granting animals legal standing in courts through the Public
Prosecution Office, legal substitutes, or animal protection societies. Moreover, it supplements the def-
inition of animal cruelty with a list of more than 30 unlawful practices and situations including, e.g.
keeping animals in unhygienic places and making an animal travel on foot for more than ten kilometres
without rest.

Lastly, the Law of Environmental Crimes®® holds particular significance in the field of animal protection.
Article 32 defines animal cruelty, a concept central to the constitutional provision, as “committing an
act of abuse, mistreatment, injuring or mutilating wild, domestic or domesticated, native or exotic
animals”. This definition encompasses domesticated, wild, and companion animals. With the ground-
work of the national legal framework now established, the subsequent chapter will scrutinize how the
constitutional animal protection has been applied to concrete cases.

[I. The Application of the constitutional animal protection mandate

The application of Article 225, §1°, VIl in case law is most evident in constitutional judicial review cases,
where designated actors challenge the legality of certain ordinary laws allegedly conflicting with con-
stitutional values.® This chapter delves into significant cases of constitutional review related to animal
cruelty in Brazil.?°

17 The content of this decree has lain dormant for the past decades due to the mistaken understanding that it
had been revoked by a presidential decree in 1991. However, a new jurisprudential understanding clarified that
a presidential decree can only revoke norms of the same or lower hierarchy. Despite the name “decree”, norm
24.645/1934 has the nature of a law, which holds a higher hierarchy. This is because of the particular historical
moment of its adoption, when the president of Brazil held both executive and legislative power.

18 Law n. 9.605/1998.

1% The right to initiate such proceedings is reserved exclusively to certain actors, which are listed in Art. 103 of
the Constitution and include e.g. chiefs of the executive power, trade union confederations, and class entities of
national scope. This makes it possible for, e.g. the National Association of Animal Lawyers in Brazil, as a national
class entity, to represent animals when the alleged unconstitutionality concerns animal cruelty.

20 Unconstitutionality can result from action or omission, the former arising when an administrative act or law
contradicts constitutional principles, and the latter in cases of legislative inertia. Most cases related to
Art. 225, §1°, VIl involve unconstitutionality by action, i.e. when an ordinary law regulating animal-related activ-
ities is perceived to violate the constitutional mandate against animal cruelty. The Supreme Court is entrusted
with the guarding and defense of the Constitution in Brazil, acting as a constitutional court to decide on the
alleged unconstitutionality of federal or state laws.
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1. Anthropocentric underpinnings

The first wave of animal law case law in Brazil was framed in an anthropocentric perspective that only
indirectly benefitted animals. Article 225 is classified as an environmental right, and, as such, it falls
within the category of third-generation rights,?! which emphasises values of fraternity or solidarity
with an intergenerational ideal.?2 The Supreme Court, in prohibiting practices subjecting animals to
cruelty, has formulated its rulings based on the assertion that an environment free from animal cruelty
is essential for the well-being of present and future generations of human beings. Thus, the prohibition
of animal cruelty is viewed as an incidental necessity for ensuring a healthy environment where hu-
mans can thrive.

An example of this type of argumentation is found in the Cockfights® case, from 1998, where a consti-
tutional review lawsuit sought to declare a law regulating bird competitions in the state of Rio de
Janeiro unconstitutional.?* The Supreme Court deemed the law was unconstitutional, criminalising the
activities nationwide. Despite the favourable outcome from an animal perspective, the ruling’s argu-
ments were notably anthropocentric. The Court referred to the human right to a preserved environ-
ment as a concept that translates a broad and comprehensive notion of the natural, cultural, and arti-
ficial environment, including even urban spaces. In this scenario, activities such as bird fights are det-
rimental to an environment where human beings can attain a healthy quality of life.?®

In addition, there was an expressed concern with the prohibition of torture. The Court resorted to a
textual interpretation of the Constitution to argue that the animal protection mandate is part of a
coherent constitutional ideology that speaks of a fraternal and prejudice-free society, incompatible
with all kinds of cruelty. The ruling asserts that this interpretation provides the basis to restrain activi-
ties such as bird fights, as it takes “only a step from torturing a rooster to torturing a human being”.?®
The ruling also shows a concern that these practices “offend the constitutional protection of the dignity
of the human person.”?” The Cockfights case marks the early development of animal law jurisprudence
in Brazil, highlighting that, at that stage, the protection of animals was contingent upon the benefit of
human beings. The ruling showcases a legal thought still grappling with the treatment of individual
animals, where animal law is considered a subset of environmental law, and animal protection aligns

with the well-being of humans.

21 Spasimir Domaradzki, Margaryta Khvostova and David Pupovac, ‘Karel Vasak’s Generations of Rights and the
Contemporary Human Rights Discourse’ (2019) Hum Rights Rev 423.

22 Tau3 Rangel, Karina Farias and Eriane Teixeira, ‘Andlise Dos Direitos Humanos Ambientais Na Constituicdo de
1988: O Direito Ao Meio Ambiente Ecologicamente Equilibrado Como Reflexo Dos Direitos de Terceira Geragao
(Analysis of Environmental Human Rights in the 1988 Constitution: The Right to an Ecologically Balanced Envi-
ronment as a Reflection of Third Generation Rights)’ (2013) 5 Lex Humana, Universidade Catdlica de Petrépolis
154.

23 ADIn n. 1.856/RJ.

24 Law n. 2.895/1998.

% |n rebuttal to the defendant's argument asserting the preservation of cockfights as a cultural expression of
rural regions, the Court explicitly characterised this stance as “a pathetic attempt to defraud the application of
the constitutional rule (...) aimed (...) at preventing the criminal practice of acts of cruelty to animals”. Ruling of
ADIn 1.856, available at <https://redir.stf.jus.br/paginadorpub/paginador.jsp?docTP=AC&docID=628634>, ac-
cessed 9 December 2024, p. 313.

26 |bid n. 27, p. 326.

27 |bid, p. 336.
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2. A turn toward ecocentrism and animal dignity approaches

Over time, the rationale embraced in the case law evolved from anthropocentrism to a more pro-
nounced focus on protecting animals for their intrinsic worth. An illustrative example of this shift can
be found in the Vaquejada® case, adjudicated by the Supreme Court in 2016. The lawsuit sought to
declare unconstitutional a law?® regulating the activity of “vaquejada” as a sporting and cultural prac-
tice in the state of Ceara. This activity involves cowboys mounted on horses attempting to bring down
a bull by pulling its tail within a designated area. The act typically involves twisting the tail until the bull
is subdued, a practice criticised for its inherent cruelty towards all animals involved, particularly the
bull, subjected to confinement, flogging, and provocation before the event.?* The Supreme Court ulti-
mately ruled the law unconstitutional.

The extensive argumentation in the Vaquejada case reflects a profound understanding of various phil-
osophical theories on animal treatment among the Justices.3! The ruling followed an ecocentric ap-
proach, with references made to the Earth Charter,3? subscribed to by Brazil, which establishes, among
its many principles, that “all beings are interconnected, and that each form of life has value, regardless
of its usefulness to human beings”. This ruling acknowledges that while the welfarist and animal rights
approaches differ fundamentally, both share a common goal of urging people to reconsider the moral
standing of animals and question their biases in treatment.3?

The shift in orientation reflected in the Supreme Court’s case law of the 2010s, as opposed to that of
the 1990s, demonstrates a more nuanced examination of the constitutional norm set forth in Article
225. Unlike the emphasis on human dignity expressed in the Cockfights ruling, the Vaquejada’s ruling
contended that humanity’s current stage of evolution necessitates recognising dignity beyond the hu-
man person. The Court invoked the constitutional provision to “monitor the level of enlightenment
achieved by humanity in the sense of overcoming the anthropocentric limitation that places man at
the centre of everything and everything else as an instrument at its service, in favour of the recognition
that animals have their own dignity that must be respected”.>* This decision imparts a more holistic
matrix to Article 225, §1°, VI, establishing a precedent for subsequent cases.

However, the Vaquejada case serves as a powerful example of the limitations of constitutional provi-
sions in driving progress when confronted with strong opposing forces, such as cultural traditions and
political interests, that impact animal protection efforts. In a regrettable turn of events, in response to
this progressive ruling, Parliament passed a constitutional amendment exempting the activity of
vaquejada and other contentious practices from the scope of Article 225. This “backlash effect” repre-
sents a conservative political reaction — a phenomenon not unique to Brazil.** Despite the extensive

28 ADI n. 4983/CE.

29 Law n. 15.299/2013.

30 A technical report prepared by veterinarians accompanied the motion to demonstrate the presence of trau-
matic injuries in the animals, including the possibility of the tail being torn off, with consequent impairment of
the nerves and spinal cord, causing undeniable physical pain and mental suffering.

31 The Justices recollected the evolution of thought on animal use influenced by Western thinkers such as Aris-
totle, Saint Thomas Aquinas, Descartes, and Kant.

32 The Earth Charter is a kind of planetary code of ethics, similar to the Universal Declaration of Human Rights,
only focused on sustainability, peace, and socioeconomic justice. It was conceived by the United Nations World
Commission on Environment and Development.

33 Ruling ADI n. 4983/CE, p. 39.

34 Ruling ADI n. 4983/CE, p. 74.

35 By way of illustration, after the production of foie gras was prohibited in multiple EU countries, such as Lux-
embourg (1965), Germany (1972), Denmark (1991), Czech Republic (1993), Finland (1996), Poland (1997), Italy
(2001), and the UK (2007, then a part of the EU), France, which is the world’s largest producer and consumer of
foie gras, passed a law to declare this product a part of French cultural heritage, hence deserving of protection.
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arguments considered in the Supreme Court's thorough analysis, cultural traditions were ultimately
prioritised over animal protection and the maintenance of an ecologically balanced environment, with
minimal in-depth legal reasoning to support this choice. Since the amendment, various advocates and
legal scholars® have contested its constitutionality, leading to ongoing constitutional review lawsuits
that remain pending judgment.?” While the amendment marks a setback, the constitutional challenges
it has provoked underscore the enduring commitment of scholars and advocates to uphold the consti-
tutional mandate, signalling that the impact of constitutional protections for animals remains a con-
tested yet resilient force.

3. Animal protection as a societal issue: The ‘Public Civil Action’

In addition to constitutional review cases, animal lawyers and advocates in Brazil have effectively em-
ployed the Public Civil Action®® as a legal strategy. While Decree No. 24.645/1934 establishes prohibi-
tions and basic principles for the procedural representation of animals, the Public Civil Action provides
one of the most resourceful procedural means for the application of these protections in practice. This
legal mechanism allows for holding both natural or legal entities accountable for damages inflicted on
collective and diffuse rights and goods. Unlike individual-focused litigation, the Public Civil Action em-
phasises the social dimension of disputes, benefiting society as a whole. In this sense, it is akin to an
actio popularis, as both seek to protect diffuse and collective interests that extend beyond the individ-
ual and concerns the entire society. However, while an actio popularis can be typically initiated by any
citizen, only certain bodies and entities defined by law have the standing to initiate a Public Civil Action.

A noteworthy instance of the Public Civil Action in the realm of animal protection is exemplified by the
Farra do Boi case. Fabio Feldmann, one of the constituent legislators involved in drafting the constitu-
tional animal protection clause, emphasised that deterring activities like “Farra do Boi” was a primary
objective of the provision. This bloodsport involved villagers chasing, assaulting, and attacking an ox
using various instruments. Rooted in Portuguese colonization, the practice held cultural significance
and religious symbolism, portraying the ox as a representation of Judas, the devil, or the suffering of
Jesus Christ during Lent.®

This law was perceived as a strategy to avoid a production or trade ban at the EU level. See Zsuzsa Gille, Paprika,
Foie Gras, and Red Mud: The Politics of Materiality in the European Union (Indiana University Press 2016).

36 |sabelle Almeida Vieira and Pedro Ricardo Lucietto Piccinini, ‘A inconstitucionalidade da “vaquejada” segundo
o STF e o posterior efeito backlash no Congresso Nacional’ (2020) 1 Revista de Estudos Juridicos do Superior
Tribunal de Justica 239; Inconstitucionalidade da EC 96/2017 (Brazilian Supreme Court); ‘Confronto Entre A Ju-
risprudéncia Do Supremo Tribunal Federal E A Emenda Constitucional 96/17 - Ambito Juridico - Educacdo juridica
gratuita e de qualidade’ (1 June 2021), <https://ambitojuridico.com.br/cadernos/direito-ambiental/confronto-
entre-a-jurisprudencia-do-supremo-tribunal-federal-e-a-emenda-constitucional-96-17/>, accessed 21 March
2023; Diogo Santos, ‘A (In)Constitucionalidade da EC 96/2017’ (Editora JC, 4 January 2021) <https://www.edito-
rajc.com.br/a-inconstitucionalidade-da-ec-96-2017/>, accessed 21 March 2023; Leticia Albuquerque, Rafael
Speck de Souza and Gabriela Franziska Schoch Santos Carvalho, ‘Reapreciagdo do Caso “Vaquejada” pelo Su-
premo Tribunal Federal nas A¢Oes Diretas de Inconstitucionalidade 5.728 E 5.772: A Importancia de se Manter o
Posicionamento Anticrueldade Animal’ (2020) 5 Justica & Sociedade 297; ‘Novamente a protegao constitucional
dos animais no Brasii — o caso da EC 96/2017’ (Consultor Juridico, 7 July 2017) <http://www.con-
jur.com.br/2017-jul-07/direitos-fundamentais-protecao-constitucional-animais-ec-962017>, accessed 21 March
2023; ‘A Emenda Constitucional 96/2017 da “vaquejada” e a ADI 5.728/DF’ (Consultor Juridico, 18 October 2020)
<https://www.conjur.com.br/2020-out-18/direitos-fundamentais-ec-962017-vaquejada-adi-5728df>, accessed
21 March 2023.

37 ADIs 5728 e 5772.

38 Regulated by Law n. 7.347/1985.

39 Eugénio Pascele Lacerda, ‘Capitulo 15. A polémica sobre a Farra do Boi no Brasil (Chapter 15, The controversy
over “Farra do Boi” in Brazil)’ in Jorge Freitas Branco and Salwa El-Shawan Castelo-Branco (eds), Vozes do Povo:
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In 1992, an animal protection association initiated a Public Civil Action?® against the state of Santa
Catarina, where the practice was held, to prohibit it. A Supreme Court decision in 1997 rendered the
activity illegal. This precedent laid the groundwork for subsequent rulings on activities like Cockfights
and Vaquejada, setting the stage for the prohibition or restriction of public spectacles involving ani-
mals. In this case, there was no local law regulating the activity; therefore, a constitutional review
lawsuit would not have been possible. The Public Civil Action, in this instance, provided a fitting legal
avenue to bring the matter before the judiciary. Without it, individuals or animal protection organiza-
tions would have lacked the legal interest and legitimacy to initiate a lawsuit.

This case demonstrates the importance and effectiveness of mechanisms like the Public Civil Action
for advancing animal protection and addressing collective grievances. While the outcome of the Farra
do Boi case was positive for animals, it speaks just as much about the procedural efficacy of the Public
Civil Action as a means to operationalize the constitutional mandate, as it speaks of the Constitution
itself. Without access to a mechanism such as the Public Civil Action, advocates would have lacked the
legal means to defend animals in court, despite the constitutional mandate to protect them from cru-
elty.

4. Animal testing bans

Animal testing has been challenged by advocacy groups on the grounds that it hurts the constitutional
mandate to protect animals from cruelty. In 2015, the federated state of Amazonas took a pioneering
step in prohibiting the use of animals for the testing of cosmetics and cleaning products, as well as
their components.*! This ban faced a constitutional review challenge initiated by the cosmetics indus-
try association, asserting a lack of competence for the state to legislate on this matter.*> Subsequently,
in 2017, the federated state of Rio de Janeiro enacted an almost identical law,** prompting a parallel
challenge from the industry association.* The organization Humane Society International was admit-
ted to both cases in the status of amicus curiae.

These legal battles, thereupon collectively termed Restrictions on Animal Testing, reached their re-
spective conclusions in 2020 and 2021. In both instances, the Supreme Court upheld the local prohibi-
tions, affirming that state laws against animal testing align with their legitimate legislative competence,
as no federal legislation addressed this specific domain. The rulings emphasised that the proactiveness
of these states to legislate on this matter was in accordance with the constitutional mandate to protect
animals from cruelty. Following the states of Amazonas and Rio de Janeiro, ten other states have im-
plemented similar laws to ban animal testing for cosmetic purposes.*> The momentum for nationwide
reform was established with the enactment of Resolution 58/2023, which instituted a prohibition on
animal testing for cosmetic and personal hygiene products across the country.*®

While questions of legislative competence were central to the rulings on Restrictions on Animal Test-
ing, the Court’s reasoning was significantly shaped by the constitutional mandate to protect animals.

A folclorizagdo em Portugal (Voices of the People: Folklorization in Portugal) (Etnogréfica Press 2018). <http://bo-
oks.openedition.org/etnograficapress/581>, accessed 22 March 2023.

40 RE 153531/SC.

41 Law n. 289.

42 ADI 5996/AM.

4 Law n. 7.814.

44 ADI 5995/RJ.

45 Carolina Maciel, ‘The Legal Protection of Animals in Brazil: The Awakening of a Giant Potential’ (ReVista).
<https://revista.drclas.harvard.edu/the-legal-protection-of-animals-in-brazil/>, accessed 9 December 2024.

46 Resolution 58 of 24 February 2023, available at <https://www.in.gov.br/en/web/dou/-/resolucao-n-58-de-24-
de-fevereiro-de-2023-466792333>, accessed 9 December 2024.
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The Court consistently referenced the constitutional imperative to safeguard animals from cruelty to
underscore the value and legitimacy of the state legislators' proactive efforts. These developments
signify a harmonious convergence of state-led initiatives and constitutional values, reflecting other far-
reaching effects deriving from the constitutional animal protection.

V. Animals as subjects of rights: Theoretical insights

The cases discussed in the preceding chapter marked important jurisprudential milestones, emphasis-
ing the need to consider animal protection as a constitutional value. Over the past decade, animal law
jurisprudence has transcended the confines of constitutional reviews and Public Civil Action cases.
Strategic litigation, spanning tort law, family law, criminal law, and administrative law, has played a
pivotal role in securing essential judicial advancements. Notably, this includes the recognition of ani-
mals' legal standing and their status as rights holders, sparking a paradigm shift in the legal landscape.

Before delving into specific examples, let us clarify the terminology surrounding legal standing. Defined
by the US Legal Dictionary, standing is the party's ability to bring a lawsuit based on their stake in the
outcome, requiring a sufficient connection to and harm from the challenged law or action.*” Therefore,
acknowledging the legal standing of an animal, per definition, entails a) that their entitlement is rec-
ognised by the legal system and enforceable in court; b) that they are empowered by the legal system
to pursue the suit in their own name.

In this sense, Visa Kurki distinguishes two elements: the invested aspect of standing, which presup-
poses that one has a stake on the outcome, and the competence-related aspect, pertaining to the abil-
ity to pursue a case in court.*® Thus, in the emerging Brazilian doctrine recognising animals standing,
the animals themselves have invested standing, while specific entities, as defined by law,*® have com-
petence-related standing.

1. Constitutional nuances and implicit recognitions

This section explores the constitutional nuances surrounding the protection of animals in Brazil. Tradi-
tionally, constitutional animal protection was viewed as contingent upon the broader right to a healthy
environment. A closer examination of the development of case law over the years reveals a corrective
shift, challenging the previously limited understanding of Article 225. The explicit inclusion of the duty
to protect animals from cruelty underscores a more nuanced and contextually rich interpretation, sig-
nalling a move towards increased consideration of animals for their inherent worth.

The constitutional differentiation between animals, deserving protection from cruelty, and fauna, re-
quiring preservation of ecological functions, introduces both a negative and a positive dimension to
the hermeneutics of Article 225. The negative aspect is evident in the prohibition of cruelty, while the
positive dimension implies implicit recognitions, such as animal sentience and moral worth, without
which this constitutional differentiation loses significance. Ambitious interpretations by Brazilian

47 US Legal Dictionary.

48 Viisa AJ Kurki, A Theory of Legal Personhood (Oxford University Press 2019).

49 Representatives of the Public Prosecution Office, animals’ legal substitutes, and animal protection societies,
according to Decree No. 24.645/1934, Art. 2, §3, as examined in chapter I1.2.
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animal law scholars such as Tagore Trajano®® and Ataide Junior®! go as far as to derive fundamental
animal rights and the recognition of the concept of animal dignity from these implicit recognitions.>?

The implicit acknowledgment of animal sentience can be inferred from the principle that protection
from cruelty presupposes an animal's capacity to experience suffering. If animals need to be protected
from cruelty is because they can feel it. The singularization of animals, differentiating them from the
broader concept of fauna, establishes a foundation for individual animal rights in Brazilian doctrine.
Animals compose the fauna, but their individual experiences matter beyond environmental objectives.
The recognition of animals’ individual experiences extends to their moral worth and, fundamentally,
to the concept of animal dignity, which forms the basis for legal protection through rights. While the
practical significance of such dignity and rights remains a crucial point of contention, the growing con-
sensus on animals’ legal status is evident in theory. This is reflected by the widespread enactment of
ordinary laws that affirm animals as rights holders in Brazil.

Moreover, in Brazil, the capacity to be a party in a lawsuit is contingent upon the existence of any right.
According to the constitutional doctrine,>® the capacity to be a party stems from the interpretation of
article 52 of the Constitution, which ascertains that “the law shall not exclude any harm or threat to
rights from the appreciation of the Judiciary”.>* In this sense, assuming animals are already recognised
as subjects of rights, they meet the criteria for the capacity to be a party.*®

2. Disentangling right-holding from legal personhood

Scholars such as Visa Kurki and Tomasz Pietrzykowski have relatively recently argued that the status of
subject of rights should be distinguished from legal personhood.*® Pietrzykowski elaborates on how
non-personal subjecthood can address the legal status of sentient animals, distinguishing them from
both persons and things, and providing a framework for recognising their rights within the legal sys-
tem.>” This nuanced approach facilitates a more effective application of animal protection laws and is
more aligned with the evolving ethical considerations regarding the treatment of animals.*® In Brazil,
this distinction has been put forward and confirmed in case law much before these international de-
velopments. The traditional view correlating the capacity to be a party in a lawsuit with legal person-
ality has been challenged in Brazil, where the understanding that animals are non-personal subjects of
rights is becoming firmly established. Below are some examples of the practical application of this
doctrine in case law.

In a lawsuit referred to as the Boss case, the Court recognised the plaintiff, a dog named Boss, as a
rights holder. However, the Court simultaneously denied him standing to file a lawsuit due to applying

50 Tagore Trajano, ‘Capacidade de Ser Parte Dos Animais Ndo-Humanos: Repensando Os Institutos Da Substitucao
e Representagao Processual (Non-Human Animals’ Ability to Be a Party: Rethinking the Institutes of Substitution
and Procedural Representation)’ (2010) 1 Derecho Animal 323, <https://revistes.uab.cat/da/article/view/204>,
accessed 20 February 2023.

51 Vicente de Paula Ataide Jr, ‘A capacidade processual dos animals (Standing for Animals)’ (2021) 313 Revista de
Processo 95.

52 These approaches are further criticised in this paper.

53 Fredie Didier Jr, Curso de Direito Processual Civil (Civil Procedural Law Course), vol 1 (Saraiva 2018).

4 Art. 52 XXXV Brazilian Constitution.

55 A conceptual clarification between the concepts ‘Capacity to be a party’ and ‘Legal Standing’: While the ca-
pacity to be a party typically refers to the basic eligibility to participate in legal actions more broadly, having
standing refers to the right to seek judicial relief based on a particular injury or interest.

56 Visa AJ Kurki and Tomasz Pietrzykowski, Legal Personhood: Animals, Artificial Intelligence and the Unborn,
Edited by Visa A.J. Kurki, Tomasz Pietrzykowski (Springer International Publishing 2017).

57 Ibid., Chapter 4.

%8 |bid.
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an outdated interpretation of what constitutes the capacity to be a party.>® The ruling understood that
even though the Constitution safeguards Boss’ rights and dignified existence, it does not confer him
legal personality. While some courts may still adhere to orthodox approaches that associate the ca-
pacity to be a party with legal personality, they confusingly still recognise animals as subjects of rights
entitled to judicial protection. This raises a critical issue: how can an entity be entitled to judicial pro-
tection if it lacks the legal capacity to be a party in court proceedings? This question highlights a con-
tradiction inherent in animal protection laws, which recognise animals as beings deserving of protec-
tion without conferring upon them the standing needed to seek such protection directly. In the Boss
case, while the Court acknowledged the dog as a subject of rights, it stopped short of granting him the
procedural status required to actively exercise those rights within the legal system.

Animal lawyer Giseli Cheim offered a valuable theoretical explanation in a writ of mandamus she filed,
seeking to compel an administrative body to acknowledge an animal's right to participate as a party in
an administrative proceeding.®® Cheim's argument posited that the universe of subjects of rights ex-
tends beyond personhood, encompassing any entity that the law empowers to engage in a legal rela-
tionship. Diagram 1 illustrates this argument.

unborn children, animals, estate of the deceased, adults, adults with mental impairments, substance addicts,

insolvency assets, a person's eventual offspring, etc. children, teenagers, persons in a coma, companies,
religious organizations, etc.

Non-personal subjects of rights Persons subjects of rights

L J
|l
May or may not have legal capacity stricto sensu (ability to act in their own name),
and may or may not require legal assistance/representation

Diagram 1/ [The Broader Universe of Rights Subjects Beyond Personhood]

Cheim argued that the capacity to be a party is a symmetrical concept to that of being a subject of
rights, in line with the constitutional premise that any harm or threats to rights are subjected to judicial
appreciation. In other words, if one is a subject of rights, they necessarily have the capacity to be a
party in a lawsuit. In 2020, a surge of lawsuits initiated across Brazil saw animals, represented by their
tutors or protective organizations, demanding civil reparation. This wave of litigation reflects a growing
recognition that, as subjects of rights, animals possess the inherent capacity to be parties in lawsuits.

3. Animals as non-personal subjects of rights in the law

The past decade in Brazil has witnessed a significant legislative shift affirming the rights of animals,
positioning them as “non-personal subjects of rights” within the legal framework. The impetus for this
movement stems from the growing acknowledgment that animals, even without a legal personality,
inherently possess certain rights, as demonstrated in the preceding section. This shift is exemplified by
various local laws enacted in different federated states and municipalities, emphasising the enduring
impact of the constitutional commandment of Article 225, even decades after its enactment. Most of
these laws have references to the constitutional commandment in either their preambles or first pro-
visions.®!

59 Ruling 5041295-24.2020.8.21.7000 TJRS.

80 The information about this lawsuit was collected through a personal interview with Giseli Cheim. At the time
of the interview, this petition had not received an identification number yet. It was proposed to the Federal Court
of the district of Belo Horizonte, state of Minas Gerais.

61 All laws mentioned in this section but Law n. 5.786/2021.
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The groundbreaking Code of Animal Law of the Federated State of Paraiba,®? drafted in 2020, set the
stage by extending protection to all vertebrate and invertebrate animals, explicitly recognising all of
them as sentient beings entitled to a “dignified existence”. ®® This law formally recognises that “every
animal has rights”% and beyond physical welfare, it safeguards the psychological well-being of ani-
mals.®® Similarly, the Law on Animal Cruelty in the Federated States of Minas Gerais®® explicitly desig-
nate animals as non-personal subjects of rights who are entitled to judicial protection in the event their
rights are violated.®’ Likewise, the Code for the Protection of Animals of the Federated State of Santa
Catarina® and the Environmental Code of the Federated State of Rio Grande do Sul® were amended
to formally recognise animals as non-personal subjects of rights, but in these two cases, the laws apply
only to dogs and cats.

Some municipalities also started to be proactive. The city of Viana in Espirito Santo, for instance, en-
acted a Municipal Animal Welfare Code, affirming animals as subjects of rights.”® Municipalities like
Pato Branco in the state of Rio Grande do Sul utilised their legislative competence to address areas
where federal or state laws were lacking. Notably, this municipality legislated the inclusion of animal
welfare in the public education curricula,’” establishing that public school teachers must be trained to
teach about the topic and that classes should objectively address issues such as animal abuse, the need
for reducing the number of stray dogs, and the need to adopt animals.”?

Amid the burgeoning local laws, a Bill”®* was proposed to the National Congress aiming to standardize
the legal status of animals at the federal level. The proposed amendment to the Civil Code seeks to
establish a new legal regime, sui generis, formally recognising them as non-personal subjects of rights.
The one-page rationale document accompanying the Bill justifies that the norms in force that provide
for the rights of animals disregard animals’ intrinsic interests. The document states that although ani-
mals lack legal personhood they have “their own personality, according to their own species, biological
nature, and sensitivity”. While initially inclusive of all animals, the Senate amended the proposal to
exclude those used for agricultural purposes.’

The rapidly evolving legislative landscape signals a transformative shift, with animals increasingly rec-
ognised as legal subjects. The proposed federal standardisation represents a continuing effort to affirm
animals’ moral and legal status. However, the deliberate exclusion of animals used for food reveals the
persistent influence of political and economic interests that prioritise human benefit, suggesting that,
while animals may be recognised as rights holders, their protections remain conditional and subject to
exceptions. This highlights an essential tension in contemporary animal rights law; while animals are
increasingly recognised in law, the scope of these rights is often restricted, reflecting a welfarist

52 Law n. 11.140/2018.

63 Art. 2, Law 11.140/2018.

64 Art. 5, Law 11.140/2018.

85 Art. 5, 1and IV, Law 11.140/2018.

56 Law n. 22.231/2016.

57 Art. 1, single paragraph, Law n. 22.231/2016.
58 Law n. 2.854/2003.

59 Law n. 15.434/2020.

70 Law n. 3.224/2022.

"1 Law n. 5.786/2021.

72 Art. 3 Law n. 5.786/2021.

3 Bill 27/2018.

7% The Bill is currently pending deliberations in special committees in the National Congress.
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approach that stops short of granting animals fully enforceable and robust normative protections as
proposed by animal rights advocates.”

4, Transconstitutionalist theory: Bridging frontiers for animal rights

While the absence of a federal law addressing the legal status of animals in Brazil leaves the debate
unresolved, scholars contend that progressive local laws can already exert influence beyond their ju-
risdictions. This transboundary application is attributed to the transfederative nature of these regula-
tions.”® For example, Vicente de Paula, a judge and scholar involved in crafting the abovementioned
Code of Paraiba,”” asserts that animals are universally recognised as subjects of rights, irrespective of
their geographical location within the country. Consequently, the Code of Paraiba, notably the most
progressive ordinary law in the country from the perspective of animal protection, can be invoked in
other states and even at the federal level. The rights animals are entitled due to these local laws, rather
than being limited to specific animals or confined to specific jurisdictions, are deemed universally
owned by animals and applicable throughout the national territory. This universality arises from the
idea that the catalogue of rights within these laws constitutes a constitutional command — a public
duty to establish rights capable of protecting animals from cruelty.”®

n o«

Termed as “transconstitutionalism”, “cooperative federalism”, or “transfederalism” by scholars such
as Vicente de Paula,” Ingo Wolfgang Sarlet,®® and Marcelo Neves,®! this concept posits a collaborative
synergy between internal legal orders to ensure the realisation of constitutional rights. According to
this theory, when a federated state takes proactive measures to catalogue or strengthen the protec-
tion of a constitutional right, other states can invoke this normative discipline if they have not yet
legislated on the matter. Even the federal government could theoretically invoke the law of a proactive
federated state if it has not fulfilled its duty to establish general rules enabling the realization of a
specific right.

Consequently, transconstitutionalism presupposes a constitutional commandment that imposes a
public duty to realize rights. The applicability of Article 225 to the criteria of a right is generally undis-
puted, as the article emphasises the human right to a healthy environment. Therefore, even without
a federal law asserting the status of animals as right-holders, in the presence of multiple states that
have advanced in cataloguing these rights, this discipline can be invoked, in theory, in any part of the
country.

7> Contemporary animal law scholars can refer to these robust normative protections as “Thick Conception of
rights” (Fasel and Butler 2024, supra note 6) or “Fundamental Animal Rights” (Stucki 2020, supra note 6), which
are more in line with the abolitionist view of classic scholars as in Sue Donaldson and Will Kymlicka, Zoopolis: A
Political Theory of Animal Rights (Oxford University Press 2011); Tom Regan, The Case for Animal Rights / Tom
Regan. (Routledge & Kegan Paul 1983).

76 The use of the term “transfederalism” is the same used in Vicente de Paula Ataide Junior’s article on “Animal
Law and Constitution”. The term appeared first in José Arthur Castillo de Macedo’s doctoral thesis, presented for
the Graduate Program in Law at the Federal University of Parand, but with a concept and functionality different
from those presented in this paper. José Arthur Castillo de Macedo, ‘Encruzilhadas do federalismo: transfedera-
lismo, cooperagdo, constitucionalismo e democracia (Crossroads of federalism: transfederalism, cooperation,
constitutionalism and democracy)’ (Doctoral thesis, Universidade Federal do Parand 2018).

77 Law n. 11.140/2018.

78 Ataide Jr, supra note 9.

79 |bid.

80 |ngo Wolfgang Sarlet, Luiz Guilherme Marinoni and Daniel Mitidiero, ‘O Sistema de Reparticdo de Competén-
cias Na Constituicdo Federal (The System of Division of Competences in the Federal Constitution)’, Curso de di-
reito constitucional (Constitutional law course) (3rd ed, Editora Revista dos Tribunais 2014).

81 Marcelo Neves, Transconstitutionalism (Hart Publishing 2013).
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5. Animal standing: Integrating the conceptual analysis with the case study

This section examines recent case law in Brazil to substantiate the emerging doctrine recognising that
animals meet the criteria for legal standing in court. This perspective is gaining momentum across Bra-
zil, grounded in two key premises: i) animals inherently possess the status of right-holding entities,
intricately linked to the constitutional mandate — through the hermeneutical nuances and implicit
recognitions (sentience, intrinsic value, and dignity) discussed in this paper; and ii) courts are duty-
bound by the Constitution to address any harm or threat to rights, whoever the beneficiary.??

a) The Rambo & Spike case

Rambo and Spike, two dogs who were victims of neglect in 2020, became the focus of a legal battle
launched on their behalf by an animal protection organization. The lawsuit was initiated in the animals’
own names asking for financial compensation for the damages they suffered. Initially dismissed on the
grounds of the dogs lacking the capacity to be a party in a lawsuit,® the Appellate Court reversed the
decision, recognising Rambo and Spike's legal standing. According to the court, the constitutional rule
prohibiting cruelty to animals “presupposes, albeit implicitly, the recognition of a fundamental right to
non-human animals, that is, animal dignity”.®* This hyperbolic positive interpretation of the constitu-
tional animal protection provision is also present is other cases analysed in this section. Recent judicial
analyses derive many implicit recognitions from the constitutional mandate that culminate in an un-
derstanding that animals have dignity and even fundamental rights. The Rambo & Spike ruling rein-
forced the theory that the constitutional protection of animals must be enforced regardless of whether
there are consequences for the environment, but for the sake of animals themselves. It reads:

“The interpretation of Article 225 recognises the importance of the non-human animal as an
individual, since their suffering, physical or mental, matters in itself, as the sentient being that
it is recognised to be, both by legislation and by doctrine and jurisprudence. This is in respect
for the constitutional commandment, and in view of the fact that the prediction of prohi-
bition of cruelty in the final part of the mentioned provision would make no sense if the
Constitution did not recognise the sentience of non-human animals and, consequently, the
protection of their dignity through judicial protection”®> (my highlights).

The verdict sustained that if the animal is a sentient being for whom freedom from cruelty is constitu-
tionally guaranteed, the judiciary is bound to recognise that he or she is able to be a party in a lawsuit.
Thus, this ruling presupposes that the capacity to be a party in a lawsuit has a pre-procedural assump-
tion because it concerns the claim to legal protection. In other words, whoever has rights, has the right
to go to court to defend themselves. Therefore, said capacity is prior to and independent of legal per-
sonality. In sum, as subjects of rights, animals are endowed with the capacity to be a party in court.

In addition, the Appellate Judge referred to Decree n. 24.645/1934, which establishes the model of
representation of animals in court. This device lists those responsible for supplying animals’ lack of
competence-related standing, using Kurki’s terminology, or as the Court referred, “procedural capacity
stricto sensu”, which is not to be confused with the capacity to be a party, broadly speaking. Animals
already have rights and the standing to enforce these rights in court. However, what they lack is the
ability to act in order to enforce their rights, much like a young child who is similarly unable to do so.
This is the gap filled by legal representatives. Overall, the Rambo & Spike case illustrates the reasoning
commonly employed by Brazilian courts to conclude that animals have legal standing, a status that

82 As defined by Art. 52 XXXV of the Constitution; see section IV.1.
8 Records of the Appeal (Ag. de Instrumento) on the Damage Reparation lawsuit n. 0059204-56.2020.8.16.0000,
32 Civil Court of the city of Cascavel, Court of Justice of the State of Parana.
84 [l
Ibid, p. 3.
8 |bid, p. 4.
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ultimately derives from their recognition as rights holders under the implicit constitutional recogni-
tions.

b) The Tokinho case

In 2023, Tokinho, a pup assaulted with a stick, sued for moral damages.® The court recognised his legal
standing and referred to the doctrine®” that “all animals are subjects of fundamental rights flowing
from the Constitution, which recognises their dignity”.® The ruling reads:

“It is possible to safely say that, at least in Brazil, animals’ ability to be a party is provided for
by law. Brazilian Law contemplates the possibility of animals suing in court in their own name.
(...) In this way, and already in a conclusive sense, it is clear that animals, as subjects of sub-
jective rights, are endowed with the capacity of being a party in court (judicial personality),
whose legitimacy derives not only from natural law, but also from positive law, as expressly

provided for in article 2, § 3, of Decree 24,645/1934 (...) as well as in attention to the Funda-

mental Rights and Guarantees of a Democratic State of Law".%°

In this case, Tokinho was recognised as having invested standing, as the case could be brought to Court
in Tokinho’s own name. In addition, the Court not only recognised the dog’s legal status as a non-
personal rights-holder but affirmed that he had fundamental rights, similar to the type of language
used in the Rambo & Spyke case. All in all, both these cases showcase legal recognitions to animals
that would have been deemed unimaginable in case law only a decade ago.

c) Tom and Pretinha

In 2021, two dogs, named Tom and Pretinha, were injured by gunshots. The dogs sued the assailant
asking for financial compensation on the grounds of the material and moral damages they had suf-
fered. The Court recognised the animals’ standing and the existence of material and moral damages
to be compensated. Furthermore, this ruling specified that the amount of the conviction would have
to be reverted exclusively in favour of the animals through treatments dedicated exclusively to them,
such as bathing, grooming, massage, aesthetic treatment, snacks, and food, at the owner's choice. The
Court’s decision puts into practical application the constitutional guarantee that any harm to rights
should be subject to judicial review. As right-holders, the demands of the two animals were taken
seriously and legitimised by the Constitution.®®

The three cases examined in this section collectively demonstrate the increasing recognition of animals
as rights-bearing entities within the Brazilian legal system. They reveal the judiciary's evolving ap-
proach to animal rights and standing, grounded in the rights-holding status of animals linked to the
constitutional protection, as well the judiciary's duty to address any harm to these rights. This para-
digm shift establishes a novel legal basis for animals’ standing, disconnected from personhood, alt-
hough challenges and uncertainties persist in this rapidly evolving legal landscape.

d) The Beethoven case

In 2021, Beethoven, a dog shot by a neighbour, faced a distinct legal outcome. In additional to the
criminal complaints, the dog filed a lawsuit asking for financial compensation for the physical and moral
damages he suffered as a result of the aggression. Beethoven signed the formal complaint with his
own pawprint alongside his lawyer’s signature, as shown in Image 1.

8 Ruling 0032729-98.2023.8.16.0019 TJPR.In

87 Ataide Jr, supra note 51.

8 |bid; cited in Ruling 0032729-98.2023.8.16.0019 TJPR.
8 Ruling 0032729-98.2023.8.16.0019 TJPR.

9 Ruling 5002956-64.2021.8.24.0052 TJ/SC.
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Image 1. [Beethoven’s signature in his petition.]

The Court granted a protective order to ensure the assailant maintained a distance from the animal,
emphasising the legality of protecting the dog’s physical and psychological well-being in connection to
the constitutional mandate. However, the Court did not recognise Beethoven's capacity to be a party.
The ruling defectively determined that the animal’s owner substituted him as the plaintiff before the
merit of the claim could be appreciated. However, the law mandates that an animal’s representative
meet the criterion of competence-standing, or the ability to bring a case to court. This requirement
exists because animals, like young children, lack the capacity to initiate legal proceedings on their own.
Therefore, the Court should have recognised the animal’s owner as his representative, not his substi-
tute. The legal framework already supports that Beethoven has invested standing, i.e. having a stake
in the outcome.

It is important to acknowledge that a degree of legal uncertainty persists as the doctrine establishing
standing for animals continues to evolve. Given the novelty of this discussion, animal lawyers who have
been successful in their claims had to provide the courts with a full account of legal theory and the
legal basis for animal legal capacity in the Brazilian legal system before they even begin to discuss the
facts and merit of their claims. Similar to what happened in the Boss’ case, despite the ambiguities in
the Court’s representation model, the Beethoven ruling did not dispute the dog’s legal status as a non-
personal right-holder. Furthermore, the decision accounted for the animal's physical and psychological
well-being, providing a level of consideration that surpasses the conventional safeguards outlined in
welfarist legislation.

V. Discussion
1. Social and constitutional tensions

Navigating the complexities of animal use and defining cruelty within the confines of Article 225 re-
quires a nuanced examination of several social, economic, and cultural issues. Notably, disparities
emerge when evaluating the public perception of certain practices. While activities like horse racing or
polo may result in injuries to horses, their elite status often shields them from public scrutiny compared
to regional practices like rodeos and “vaquejada”, which are prevalent in poorer rural areas. Another
intricate facet is the animal sacrifice for religious purposes, a practice frowned upon publicly yet not
inherently too distant from the typical slaughter of animals for food.
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A case that brings these tensions to the forefront is the Religious Slaughter®® lawsuit, initiated by an
animal protection society against the state of Rio Grande do Sul. This case centred on the local author-
isation of religious animal sacrifice in African-origin religions.®? The case files elucidate that the reason
for singling out African religions was the stigmatisation of the Afro-Brazilian culture, victim of historical
prejudice and a centuries-old history of intolerance in Brazil. In 2019, the Supreme Court unanimously
concluded that this form of religious killing of animals should remain legal. The Religious Slaughter
ruling drew distinctions between religious sacrifice and activities like “vaquejada”, highlighting that the
former is rooted in the exercise of the fundamental right to religious freedom rather than entertain-
ment.>® Additionally, the absence of evidence indicating prolonged animal suffering beyond the mo-
ment of slaughtering contributed to the differentiation. Furthermore, the Court acknowledged that, in
most instances, animals killed in religious ceremonies were fully utilised, benefiting low-income fami-
lies in the community.®*

The Religious Slaughter case illustrates the challenges of achieving logical and moral coherence in ju-
dicial decision-making. The Justices debated that preventing religious sacrifice while disregarding prac-
tices in the meat and dairy industry would be logically inconsistent in the absence of prolonged animal
suffering. The right to religious freedom took precedence in the balancing of conflicting constitutional
values at stake, which is a result of the cross-sectoral social and historical tensions of this case. The
verdict is clear in its intention to rectify past injustices and avoid perpetuating prejudices against the
Afro-Brazilian community. On the other hand, the right to cultural manifestation, also constitutionally
protected,®® was not deemed sufficient to override animal protection in the rulings of Vaquejada or
Cockfights. These constitutional tensions reveal the intricate balance required when adjudicating ani-
mal protection cases, considering the complex definition of cruelty, moral coherence amidst various
forms of animal use, cultural nuances, and historical injustices.

2. Limitations: Defining animal cruelty

Reaching a straightforward and morally coherent definition of what constitutes animal cruelty remains
a contended issue. Although Article 32 of the Law of Environmental Crimes defines the acts that con-
stitute animal cruelty, the judiciary faces ongoing challenges in applying a consistent definition of cru-
elty across the diverse contemporary forms of animal use. Given the fundamental role of the concept
of cruelty for Article 225, each case demands a unique investigation.

The constitutional mandate requires recognising animals' primary interest in avoiding suffering, but
the complexity arises as the judiciary cannot declare all forms of animal use unconstitutional. For in-
stance, in trying to establish whether cruelty existed in the Vaquejada case, the Court compared the
use of animals in cultural practices with the raising and killing of animals for food. The discussion in the
Plenary explored the details of beef production, highlighting the stressful and unnatural conditions
animals endure even in standard procedures. While acknowledging the inherent cruelty in killing ani-
mals for food, the Court faced the reality that the Constitution establishes food as a social inalienable
right and posed a thought-provoking question: “Given that animals used in ‘vaquejada’ do not die from
it, what would the bull prefer, to participate in a ‘vaquejada’ or a lawful slaughter?”. Rarely do judges
engage in such logical exercises to analyse the limits of cruelty across practices that largely go unques-
tioned by society.

%1 RE 494601/RS.

%2 Law n. 11.915/2003

93 Art. 5 VI = VI, Brazilian Constitution, which asserts the freedom of conscience and belief as inviolable.
94 Ruling RE 494601/RS p. 15.

95 Art. 215, Brazilian Constitution.
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From a pragmatic perspective, determining cruelty across various forms of animal use is a complex
issue, as a literal approach would potentially ban most uses of animals. In contributing to this provoc-
ative debate, during the Plenary discussions in the ruling of Vaquejada, Supreme Court Justice Luis
Barroso contended that recognising the evolving nature of societal values suggests the possibility of a
future shift toward vegetarianism. This raises the question of how the Supreme Court might respond
if a constitutional review were initiated to challenge certain agricultural practices on the grounds of
inflicting animal suffering. While some practices remain contentious, others, such as foie gras and veal
farming, are already widely acknowledged as cruel. A consistent application of Article 225 could po-
tentially render these and many other practices unconstitutional.

However, this type of discussion prompts the subsequent question of whether the judiciary should
lead changes in customs by deeming them unconstitutional, which constitutes a contentious issue in
legal and ethical circles. On one hand, as societal values evolve over time, the judiciary must adapt
constitutional interpretations to reflect these changes. In the context of animal cruelty, a dynamically
evolving understanding of ethical treatment and the increasing comprehension of animals as sentient
beings underscore the need for legal adjustments. Yet, caution is warranted regarding the judiciary’s
power to dictate which civilising milestones are correct and should be prioritised, as it could be argued
that such changes should be left to legislative bodies for a more democratic transition. Overall, the
challenge for the judiciary lies in striking a delicate balance between respecting established customs
and ensuring constitutional protection for animals. Navigating this line requires careful consideration
of evolving ethical perspectives and the impact of legal decisions on broader societal norms.

The persistent difficulty faced by courts in applying Article 225 consistently across various forms of
animal use underscores a significant challenge to the argument that animals possess rights in Brazil.
Despite the progressive developments mentioned in the previous chapter, animals continue to endure
systematic exploitation, similar to what is seen globally. If animals continue to be bred, raised, con-
fined, and killed for human purposes, these purported rights amount to a very thin form of protection.
Accordingly, Stucki points to the evident gap between the rights that animals allegedly receive within
the current welfarist paradigm and the sort of inviolable rights that animal rights theorists commonly
envisage. She proposes the conceptual categories of simple animal rights versus fundamental animal
rights, with the former being the weak and violable rights from animal welfare statutes, and the latter
being strong rights akin to human rights, characterised by normative robustness and reduced infrangi-
bility.?® Likewise, Fasel and Butler explain this discrepancy by proposing the "Thin Conception of rights”
framework, which posits that animals possess certain rights, flowing from welfarist protections that
fall short of safeguarding their fundamental interests, such as life and freedom. In contrast, the "Thick
Conception of rights” paradigm suggests that animals, in fact, currently lack meaningful legal rights,
given that existing protections fail to uphold even their most basic interests.”” Therefore, contrary to
the overly optimistic interpretations of Brazilian animal law scholars and courts, as seen in the case
law examined in this paper, the alleged rights that animals hold in the Brazilian legal system do not
meet the criteria for meaningful, or fundamental animal rights.

In spite of the numerous ordinary laws and case law explicitly affirming animals as subjects of rights,
these legal protections are often easily compromised when strong competing human interests are in-
volved. Additionally, most attempts to increase the scope of these protections face significant political
objections, as was evidenced by the Senate's decision to exclude animals used for agricultural purposes
from Bill 27/2018. In this sense, even considering that the Brazilian legal framework offers more sup-
plementary tools to support its constitutional animal protection mandate than other countries, it still

% Stucki, ‘Towards a Theory of Legal Animal Rights’, supra note 6.
97 Fasel and Butler, supra note 6.
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does not mean that the most vulnerable animals, e.g. farmed animals, are in a better condition than
in other parts of the world.

In conclusion, the Brazilian legal framework for animal protection, though progressive in many areas,
reveals serious limitations. These limitations are evidenced in the judiciary’s difficulty in consistently
interpreting the concept of animal cruelty amidst the multiple forms of modern animal use and in the
backlash effect of the constitutional amendment after the Vaquejada ruling. Although the legal recog-
nition of animals as subjects of rights represents a notable advancement that opens the door for future
developments, these protections remain fragile and susceptible to compromise in the face of strong
competing human interests. To achieve more meaningful animal rights, legislative reform and a more
comprehensive approach that addresses both ethical considerations and practical realities are essen-
tial. This will ensure that the legal status of animals in Brazil evolves beyond mere symbolic recognition
to substantive protections.

3. International significance

While the significant limitations discussed above might prompt questions about the ultimate effective-
ness of constitutional protections for animals, | argue that such protections remain largely a positive
development. Brazil’s experience indicates that granting animals constitutional importance has played
a crucial role in shifting the attitudes of legislators, courts, and the general public over the decades.
Along these lines, Jessica Eisen suggests that, despite the failure to address the most severe harms
caused by agricultural intensification and the commodification of animals, constitutional protection is
valuable for it provides formal recognition of animals’ vulnerability and sentience, which is particularly
important in light of the expansion of industrial farming operations.?® This recognition lays the ground-
work for future legal and policy changes aimed at improving animal welfare. Thus, although constitu-
tional protections may serve only as an initial step, they nonetheless mark progress toward a more
comprehensive legal acknowledgment of animals’ interests, even if they do not yet fully address the
root causes of harm.

The Brazilian experience holds global significance as a pivotal case study for constitutional animal pro-
tection, offering valuable insights for other countries considering expanding constitutional safeguards
for animals. Brazil presents a conducive environment for enforcing such protections, given its broad
standing regime and evolving doctrines concerning the status and rights of animals. Moreover, the
widespread access to public interest litigation facilitates public discourse, actively involving society in
shaping and refining the interpretations of constitutional values. The primary lesson from Brazil's ex-
perience is that adequate constitutional protection for animals demands more than mere recognition
in the fundamental law. In examining potential institutional prescriptions, Eisen advocates for a broad
standing regime that supports public interest litigation to enforce animal interests, pointing to Brazil’s
Public Civil Action as an exemplary effort in this direction.®® The emerging doctrine on animals as non-
personal subjects of rights has furthered empowered the advocacy field. Beyond the Public Civil Action,
the recognition of animals as rights-holders with legal standing and the expansion of case law into
various fields beyond constitutional review have now created additional avenues for enforcing and
operationalising this constitutional protection. Collectively, these legal developments position Brazil
as one of the countries most equipped to realise its constitutional animal protection mandate and give
it practical meaning.

%8 Jessica Eisen, ‘Animals in the Constitutional State’ (2017) 15 International Journal of Constitutional Law 909.
% |bid.
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Scholars such as Olivier Let Bot,'® Elien Verniers,'°* and Janneke Vink!%> have examined some of the
positive effects of constitutional animal protection provisions. These advantages include creating a
legal basis for annulling contradictory laws, limiting conflicting human rights, providing an individual
right to conscientious objection, imposing obligations on administrative authorities, influencing the
interpretation of open norms in favour of animals, and preventing retrogressive measures. The Brazil-
ian experience suggests that framing animal protection as a subset of a human right has made this
provision more palatable to the judiciary, particularly in its early stages. Over time, the discourse on
animal ethics has evolved, enabling developments such as judicial rulings affirming the legal standing
of animals and legislative actions to standardise the recognition of animals as rights-holders.

The proactive role of both the Supreme Court and lower courts in interpreting Article 225 further un-
derscores the judiciary’s critical function in advancing animal protections. It becomes clear that con-
stitutional animal protection alone cannot realize its full potential. Complementary political will from
legislators, judges, and decision-makers is essential for these positive impacts to materialize. When
this synergy occurs, the far-reaching effects of elevating animal protection to the constitutional level
are more likely to unfold. The Brazilian experience illustrates the significant political and legal shifts
that continue to emerge even over three decades after the provision’s enactment.

In conclusion, the Brazilian case study highlights the intricate relationship between constitutional pro-
visions and their practical enforcement. The progress seen in Brazil illustrates the importance of a
comprehensive legal framework, proactive judicial interpretation, and favourable political will. These
elements combined can lead to meaningful advancements in animal protection, setting a precedent
for other nations to follow. Nevertheless, it is crucial to remain mindful of the limitations previously
discussed, as these notable advances in the legal system should not be conflated with the practical
outcomes envisioned by animal rights theorists. The continued evolution of legal doctrines and advo-
cacy efforts will be key in sustaining and expanding these protections in the future.

VI. Conclusion

The analysis of the Brazilian legal framework and evolving jurisprudential trends presented in this pa-
per position constitutional animal protection as a positive legal development. The constitutional man-
date to safeguard animals from cruelty in Brazil has continued to develop and exert considerable in-
fluence nearly 40 years after its enactment. The analyses presented in this paper indicate a continued
potential for further advancements in animal welfare within the country’s borders. Although the con-
stitutional provision protecting animals is situated within the chapter addressing environmental con-
cerns, it has consistently been interpreted as an autonomous norm. By differentiating between fauna
and (individual) animals, this provision transcends a purely ecological or preservationist function, em-
phasising its role in upholding the moral value assigned by the constituent power to the well-being of
individual animals. Judicial decisions and legislative initiatives in this area frequently draw a direct con-
nection to the Constitution, which serves as the primary legal foundation for relevant disputes. Simi-
larly, local laws that recognise animals as non-personal subjects of rights often reference the constitu-
tional command to prevent animal cruelty in their preambles or initial provisions. Furthermore, posi-
tive outcomes for animals in tort law — where courts acknowledge the legal standing and rights-

100 Olivier Le Bot, ‘Is It Useful to Have an Animal Protection in the Constitution?’ (2018) 15 US-China Law Review
54.

101 Elien Verniers, ‘The Impact of Including Animals in the Constitution — Lessons Learned from the German Ani-
mal Welfare State Objective | Global Journal of Animal Law (2020) 8 <https://ojs.abo.fi/ojs/index.php/gjal/arti-
cle/view/1691>, accessed 9 May 2023.

102 janneke Vink, The Open Society and Its Animals (Springer International Publishing AG 2020).
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holding status of animals — are grounded in the constitutional protection that implicitly affirms their
dignity and intrinsic value.

Outside Brazil’s borders, the influence of this analysis extends to countries contemplating the integra-
tion of animal protection into their constitutional frameworks. Brazil’s experience provides a valuable
reference point, demonstrating how constitutional recognition, when coupled with a supportive legal
environment and evolving judicial interpretations, can progressively shape societal attitudes toward
animals. The Brazilian case study illustrates that while constitutional protections alone may not imme-
diately address the most severe forms of animal exploitation, they create an important foundation for
future legal and policy advancements. By highlighting the interplay between formal legal recognition
and practical enforcement, this analysis underscores the importance of a comprehensive approach
that involves active judicial interpretation, public interest litigation, and political will. Thus, the Brazil-
ian model offers lessons for global efforts to enshrine and operationalise their own constitutional ani-
mal protections.

However, it is essential to recognise that the constitutional provision is just one component contrib-
uting to the development of animal law as a legal and scholarly field in Brazil. The definition of animal
cruelty in the Law of Environmental Crimes, the constitutional mandate that any harm to rights should
be judicially appreciated, the legitimacy granted by Decree 24.645/1934 for animals to be represented
in court, and other constitutional rules facilitating judicial review and Public Civil Action mechanisms
collectively shape the landscape of animal protection. Additionally, Brazil’s civil law tradition, which
empowers judges and courts with considerable autonomy, fosters legal innovation and accelerates the
evolution of legal norms. Thus, attributing the progress of Brazil’s current animal law framework solely
to Article 225 would overlook the synergy between this constitutional provision, the federal system,
shared legislative competencies, and supportive mechanisms that enable strategic litigation as an ad-
vocacy tool.

While notable progress has been made, the full potential of Brazil’s legal framework for animal pro-
tection remains unrealised. Significant constraints persist, particularly in extending protections to farm
animals, due to constitutionally protected cultural rights and powerful agricultural interests. Consider-
ing that farm animals used for food are in the most vulnerable position — both in terms of the sheer
number of animals involved and the severity of systematic abuse — it might seem tempting to view
this limitation as insurmountable. Nonetheless, there is reason for optimism. The constitutional provi-
sion for animal protection has transcended its original focus on specific practices, such as the Farra do
Boi, and has evolved to address much broader concerns.

The trajectory outlined in this paper regarding the application of Article 225 underscores the gradual
nature of societal change. Although the provision was established with the Constitution’s inception in
1988, most legislative developments discussed have occurred in the past five years, including recent
and rapidly expanding rulings on the legal standing of animals. Recognising the time required for soci-
etal shifts, it becomes clear that the clarity in the drafting and interpretation of constitutional provi-
sions is crucial. The more explicitly a provision centres on animals’ own interests, the greater the like-
lihood that courts will interpret it effectively to elevate the status of animals and resolve conflicts in
their favour. Therefore, the wording and structure of the provision are of utmost importance for more
effective protection.

In conclusion, Brazil must strategically leverage its substantial potential to advance animal protection
both domestically and internationally. Setting a global example requires ongoing progress in animal
law and rights education, public engagement, and political commitment. Continued dedication to
these pillars will be pivotal in shaping a more compassionate and responsible relationship between
humans and animals.
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