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Abstract

In recent years a discernible political trend has developed, particularly in Europe and the United States, towards
phasing out or at least significantly reducing the use and harm of animals in research. Switzerland reflects this
trend through political initiatives and the National Research Program 79 “Advancing 3R — Research, Animals and
Society”. Despite these efforts, the number of animals used in experiments remains high and has even increased
over the last two years. Notably, the number of animals subjected to the highest severity grade has doubled
within the past decade. Most research animals in Switzerland are currently used in basic research, accounting for
nearly 60 percent of all experiments in 2022 and almost 80 percent of the most severe ones. Animal experiments
— particularly those with uncertain anticipated benefits that impose a high burden on animals — have increasingly
been addressed in court. The harm-benefit analysis, which evaluates how concrete and realizable the anticipated
benefit must be to justify severe experiments, has become a central issue. This article takes a recent decision by
the Zurich Administrative Court on a severely harmful animal experiment as an impetus to analyze and contextu-
alize recent Swiss jurisprudence, and to clarify its implications for basic research.
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Animal Experimentation in Basic Research — Current
Discussion and Implications of the Latest Jurisprudence
in Switzerland
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l. Introduction

In recent years there has been an apparent political trend, particularly in Europe and the United States,
to phase out or at least significantly reduce the use and harm of animals in research. For instance, the
United States Food and Drug Administration established a New Alternative Methods Program in 2022
to advance the development and regulation of animal-free research methods.? The European Commis-
sion (EC) has recently reaffirmed its desire to modernize science in the European Union (EU) and pro-
mote the development of alternatives, with the clear objective “to accelerate the reduction of animal
testing”® as a response to the European Citizens’ Initiative Save Cruelty Free Cosmetics — Commit to a
Europe Without Animal Testing.* In Switzerland, the Federal Council initiated the 79th National

2 Jason J. Han, ‘FDA Modernization Act 2.0 allows for alternatives to animal testing’ (2023) 47 Artificial Organs,
449; see also <https://www.fda.gov/science-research/about-science-research-fda/advancing-alternative-meth-
ods-fda> (accessed August 9, 2024). Other federal agencies, especially the Environmental Protection Agency,
have also long expressed a commitment to reducing their reliance on animal experimentation, see
<https://www.science.org/content/article/epa-scraps-plan-end-mammal-testing-2035> (accessed August 9,
2024).

3 Communication from the Commission on the European Citizen’s Initiative (ECI) ‘Save cruelty-free cosmetics —
Commit to a Europe without animal testing’ (C(2023) 5041 final) of July 25, 2023, <https://single-market-econ-
omy.ec.europa.eu/document/download/8718fcbb-cc3b-4695-b48d-b6cfa5e9fc96_en?file-
name=C_2023_5041_1 EN_ACT_partl_v6.pdf> (accessed August 9, 2024). This objective is also aligned with the
final goal of the EU Directive on the protection of animals used for scientific purposes (Directive 2010/63/EU)
“towards achieving (...) full replacement of procedures on live animals for scientific and educational purposes as
soon as it is scientifically possible to do so” as stated in Recital 10. Furthermore, the European Parliament called
for an EU-wide action plan to accelerate the transition to animal-free research in a non-legislative resolution in
2021, to which the Commission responded by outlining its actions to reduce animal experimentation, see
<https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2021/2784(RSP)> (ac-
cessed August 9, 2024).

4 The initiative was submitted on January 25, 2023, with over 1.2 million signatures, see <https://citizens-initia-
tive.europa.eu/save-cruelty-free-cosmetics-commit-europe-without-animal-testing_en> (accessed August 9,
2024). Just eight years prior, another European Citizens’ Initiative called Stop vivisection was submitted in March
2015 with 1.17 million statements of support, see <https://citizens-initiative.europa.eu/initiatives/de-
tails/2012/000007/stop-vivisection_en> (accessed August 9, 2024).
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Research Program “Advancing 3R — Animals, Research, and Society” in 2021 with a comparable objec-
tive.> Additionally, over 80 motions and proposals have been submitted to Parliament® and four pop-
ular initiatives’ regarding animal experimentation have been voted on since 1985.

Despite these political endeavors, the number of animals used in experiments remains high. In Swit-
zerland, these numbers have remained relatively stable over recent years, with a slight increase since
2020.2 The majority of research animals are used for basic research experiments. In 2022, approxi-
mately 60 percent of the 585,991 animals used in experiments were used for basic research.’ Further-
more, the number of animals subjected to the most severe harm (severity grade!® 3) has more than
doubled over the past decade, with basic research currently accounting for almost 80 percent of these
experiments.' Notably, the use of animals within severity grade 3 experiments in basic research has
been rising continuously for the past ten years.!? The discrepancy between the political objective of
reducing the number of animal experiments and their severity on the one hand, and the current num-
ber of animals affected by severe harm on the other hand, is therefore particularly evident in the con-
text of basic research. For this reason, basic research is an ongoing public topic!® — and, more recently,

5 See <https://www.nfp79.ch/en> (accessed August 9, 2024).

6 See amongst others Parliamentary Initiative (24.436) “Zukunftsfihige Forschung mit einem Ausstiegsplan aus
belastenden Tierversuchen fordern” of June 14, 2024; Interpellation Schneider (22.3808) “Aussagekraftige und
transparente Tierversuchsstatistik” of June 17, 2022; Postulate Graf (22.3612) “Wie kann das mit grossem Tier-
leid behaftete Ziichten und Toéten hunderttausender Labortiere reduziert werden?” of June 14, 2022; Motion
Schneider (22.3300) “3R-Kompetenz der kantonalen Tierversuchskommissionen starken” of May 18, 2022; Par-
liamentary Initiative Christ (21.426) “Mehr Ressourcen und Anreize fiir die 3R-Forschung, um Alternativen zu den
Tierversuchen rascher voranzutreiben” of March 18, 2021; Motion Munz (21.3363) “Gemeinsame Bewilligungs-
behorde fir eine einheitliche Beurteilung von Tierversuchen mit Schweregrad 3” of May 12, 2021. For a full list
see < https://www.parlament.ch/de/suchettk=tierversuche > (accessed August 9, 2024).

7 Popular Initiative “fiir die Abschaffung der Vivisektion” of December 1, 1985 <https://www.bk.ad-
min.ch/ch/d/pore/vi/vis143.html> (accessed August 9, 2024); Popular Initiative “zur drastischen und schrittwei-
sen Einschrankung der Tierversuche (Weg vom Tierversuch!)” of February 16, 1992, <https://www.bk.ad-
min.ch/ch/d/pore/vi/vis180.html> (accessed August 9, 2024); Popular Initiative “zur Abschaffung der Tierversu-
che” of March 7, 1993 <https://www.bk.admin.ch/ch/d/pore/rf/cr/1992/19920352.html> (accessed August 9,
2024); Popular Initiative “Ja zum Tier- und Menschenversuchsverbot” of February 13, 2022, <https://www.ad-
min.ch/gov/de/start/dokumentation/abstimmungen/20220213/volksinitiative-ja-zum-tier-und-menschenver-
suchsverbot.html > (accessed August 9, 2024); another Initiative “Ja zur tierversuchsfreien Zukunft” is currently
pending, <https://www.bk.admin.ch/ch/d/pore/vi/vis547.html> (accessed August 9, 2024).

8 <https://www.blv.admin.ch/blv/de/home/tiere/tierversuche/bericht-tierversuchsstatistik.html> (accessed Au-
gust 9, 2024).

9 333,032 of these animals were used in basic research experiments, accounting for 56.8 percent of all animal
experiments (see Federal Food Safety and Veterinary Office (FSVO) <https://www.tv-statistik.ch/de/statis-
tik/#graph2> (accessed August 9, 2024).

10 Art. 24 of the FSVO Ordinance on Laboratory Animal Husbandry, the Production of Genetically Modified Ani-
mals and Methods of Animal Experimentation (Animal Experimentation Ordinance) of April 12, 2010 (SR 455.163)
defines four categories of harm to animals — called severity grades — resulting from experimental procedures or
measures. Severity grade 0 stands for no harm, severity grade 1 for mild harm, severity grade 2 for moderate
harm, and severity grade 3 for severe harm. The Federal Food Safety and Veterinary Office (FSVO) provides ex-
amples of severity grades in its technical information (see FSVO, ‘Fachinformation Schweregrade 1.04’
<https://www.blv.admin.ch/dam/blv/de/dokumente/tiere/publikationen-und-forschung/tierversuche/klassi-
fikation-schweregrad-tv.pdf.download.pdf/116104_DE.pdf> accessed August 9, 2024).

111n 2022, 27,030 animals were subjected to severity grade 3 experiments, of which 21,242 animals were used
within basic research, see <https://www.tv-statistik.ch/de/erweiterte-statistik/> (accessed August 9, 2024).

12 <https://www.tv-statistik.ch/de/erweiterte-statistik/> (accessed August 9, 2024).

13 Johannes Caspar, ‘Zur Operationalisierbarkeit des Begriffs der ethischen Vertretbarkeit im Tierversuchsrecht’
in Johannes Caspar/Hans-Joachim Koch (eds), Tierschutz fiir Versuchstiere — ein Widerspruch fiir sich? (Nomos
1998) 47, 76; Vanessa Gerritsen, Gliterabwdgung im Tierversuchsbewilligungsverfahren (Schulthess 2022) 217.
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legal debate in Switzerland and Germany.!* These discussions predominantly focus on basic research
experiments that impose significant harm on laboratory animals without demonstrating concrete ben-
efits.

The following article examines the recent decision of the Zurich Administrative Court regarding a se-
verely harmful animal experiment. Taking this decision as a starting point, this article analyzes and
contextualizes recent Swiss case law, assessing its implications for basic research. The concept of the
harm-benefit analysis, a key part of animal experimentation law that emerged from a balancing of
interests during the democratic legislative process, is of the utmost importance in understanding the
Court’s decision. Therefore, this concept will be discussed first in terms of its significance and in the
context of basic research.

1. Harm-Benefit Analysis as a Core Element of Animal Experimentation
Law and its Meaning for Basic Research

Swiss animal experimentation legislation and statistics do not define the term “basic research”. In com-
parison, the EU Directive 2010/63/EU™ distinguishes between basic research and other types of re-
search in its Article 5 on the permissible purposes of experiments.’® While the Directive itself does not
further explain the meaning of basic research, an extensive definition can be found in the Commission
Implementing Decision 2012/707/EU.Y” Therefore, basic research “includes studies of a fundamental
nature including physiology, (...) that are designed to add knowledge about normal and abnormal struc-
ture, functioning and behavior of living organisms and [the] environment” (Annex I, B.9.i of the Imple-
menting Decision). Similarly, basic research is commonly understood in the literature as research that
has no specific purpose and is not conducted for (immediate) practical application but focuses primar-
ily on knowledge gain,® for which a later application is possible but not yet foreseeable. As many au-
thors have observed,'® and has also been reflected in the jurisprudence of the Federal Supreme Court

14 BGE 135 11 348 and BGE 135 1l 405; Decisions of Administrative Court of Zurich, VB.2016.00048 of April 5, 2017,
and VB.2022.00276 of November 24, 2022; Decision of the German Federal Administrative Court of January 20,
2014, BVerwG 3 B 29.13; Decision of the Administrative Court of Bremen of April 17, 2024, 5V 2729/23.

15 Directive 2010/63/EU of the European Parliament and the Council of September 22, 2010, on the protection
of animals used for scientific purposes, see <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/
?uri=CELEX:32010L0063> (accessed August 9, 2024).

16 Although Directive 2010/63/EU distinguishes between the experimental categories of basic and applied re-
search, the authorization procedure is the same for all research projects, see Art. 38 of the Directive. The distinc-
tion is mostly relevant for statistical purposes, as well as only occasional restrictions for basic research, e.g., Art.
7 of the Directive prohibits the use of certain endangered species for basic research. Furthermore, according to
Art. 8(2) of the Directive, the use of certain species of primates in basic research is prohibited.

17 Commission Implementing Decision of November 14, 2012, establishing a common format for the submission
of the information pursuant to Directive 2010/63/EU of the European Parliament and of the Council on the pro-
tection of animals used for scientific purposes (2012/707/EU), see <https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:32012D0707> (accessed August 9, 2024).

8 Dieter Imboden, ‘Uber die Grundlagenforschung und den Wert der Erkenntnis’ in Hans Sigg/Gerd Folkers (eds),
Giiterabwdgung bei der Bewilligung von Tierversuchen: die Giiterabwdgung interdisziplindr beleuchtet (Colle-
gium Helveticum 2011) 53; Peter E. Wirth, Gesetzgebung und Vollzug im Bereiche der Tierversuche (Paul Haupt
1991) 6ff; Gerritsen (n 13) 495; Ray Greek/Jean Greek, ‘Is the use of sentient animals in basic research justifiable?’
(2010) 5 Philosophy, Ethics, and Humanities in Medicine, 3ff; Caspar (n 13) 76.

19 E.g., Rainer Nobiling, ‘Tierversuche: Abwégung in der biomedizinischen Grundlagenforschung’ (2015) Imago
Hominis, 157, 161; Caspar (n 13) 77; Schott, Commentary on Art. 64 of the Federal Constitution of the Swiss
Confederation (Cst.) in Bernhard Ehrenzeller, Patricia Egli, Peter Hettich, Peter Hongler, Bernhard Schindler, Ste-
phan G. Schmid and Rainer J. Schweizer (eds), Bundesverfassung St. Galler Kommentar (4th edn Schulthess 2023)
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of 2009, it is often difficult to draw a strict distinction between basic and applied research, as there are
complex interrelationships between the two. Therefore, the distinction between basic and applied re-
search is mostly considered outdated. However, it remains practically relevant as a reference point.?
The determining factor in this regard appears to be whether the research primarily aims to achieve a
practical application or whether it is undertaken to gain a wider understanding of a certain scientific
field.

Swiss animal experimentation law does not make this distinction and applies a uniform understanding
of research, treating applied and basic research similarly. Nevertheless, there are references to basic
research in other regulations. A legal definition of the term, which is largely consistent with the usage
of these terms in both literature and jurisprudence, can be found in the Federal Act on the Promotion
of Research and Innovation (RIPA%2), which defines basic research as research with the primary aim of
knowledge gain (Art. 2 lit. a No. 1 RIPA) and applied research as research that aims to find solutions to
practical problems (Art. 2 lit. a no. 2 RIPA).

In any case, all research projects involving animals, whether basic or applied research, must be ap-
proved by the competent cantonal approval authority (Art. 18 para. 1 AniWA?3), which is advised by a
cantonal animal experimentation committee (Art. 34 para. 2 AniWA).?* One of the main tasks of the
approval authorities and the committees is to conduct a thorough harm-benefit analysis before grant-
ing or rejecting a request for an experiment.? The harm-benefit analysis, integral to most Western
legal and ethical frameworks,?® is generally understood as the obligation to balance the interests at

para. 6; Peter Hanni, Commentary on Art. 64 Cst. in Bernhard Waldmann, Eva Maria Belser and Astrid Epiney
(eds), Bundesverfassung Basler Kommentar (Helbing Lichtenhahn 2015) para. 10.

20 BB| 2011 8827, 8845f; Schott (n 19) para. 6; Hanni (n 19) para. 10.

21 |n this sense, the Swiss Federal Supreme Court differentiated between “pure” basic research and “use-in-
spired” basic research, see BGE 135 Il 384, consideration 4.3; BGE 135 Il 405, consideration 4.3.1. However, the
Court did not further define these terms but referred to an article by Beat Kénig, which defines “pure” basic
research as research “which is merely intended to expand scientific knowledge”, while “use-inspired” basic re-
search “is intended to create the scientific basis for further research or has a specific — albeit almost insignificant
— practical orientation”, see Beat Konig, Grundlagen der staatlichen Forschungsférderung (Schulthess 2007) 33.
This distinction seems to be inspired by Donald Strokes, who distinguished between “pure basic research”, “use-
inspired basic research” and “pure applied research”. The guiding criterion for this distinction was research ori-
entation, i.e., whether the research was inspired by a “quest for fundamental understanding” (pure basic re-
search), “a consideration of use” (pure applied research), or a mixture of both (use-inspired basic research), see
Donald Strokes, Pasteur’s Quadrant. Basic Science and Technological Innovation (Brookings Institution Press
1997) 6ff, 73ff. This further distinction is sometimes used in practice but does not seem to be a central criterion.
22 Federal Act on the Promotion of Research and Innovation (RIPA) of December 14, 2012 (SR 420.1).

23 Animal Welfare Act (AniWA) of 16 December 2005 (SR 455).

24 Experiments that do not cause harm to animals (severity grade 0) are authorized by the cantonal approval
authority without review by the cantonal animal experimentation committee, see Art. 18 para. 3 AniWA. On the
duties and powers of the approval authorities, see Nicole Lithi, ‘Prifungsbefugnis der Bewilligungsbehdrden im
Bereich Tierversuche — ein Vergleich der rechtlichen Vorgaben der EU und der Schweiz unter Berlicksichtigung
der jingsten Rechtsprechung’ (2023) Journal of Animal Law, Ethics and One Health (LEOH), 1ff.

%5 | ena Hehemann, Die Genehmigung von Tierversuchen im Spannungsfeld von Tierschutz und Forschungsfreiheit.
Ein Rechtsvergleich zwischen Deutschland, Osterreich und der Schweiz (Schulthess 2019) 268ff; Gerritsen (n 13)
297ff; Andreas Kley/Martin Sigrist, ‘Gliterabwagung bei Tierversuchen — Intentionen des Gesetzgebers und erste
Anwendungen’ in Hans Sigg/Gerd Folkers (eds), Giterabwdgung bei der Bewilligung von Tierversuchen: die Gii-
terabwdgung interdisziplinér beleuchtet (Collegium Helveticum 2011) 35, 40.

26 Nico Miiller, ‘Von der Schaden-Nutzen-Abwégung zur Ausstiegsplanung aus Tierversuchen’ (2024) 28 TIE-
Rethik, 9, 10f; Gerritsen (n 13) 297ff.
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stake in each individual case. With regards to animal experimentation, it means finding a balance be-
tween the suffering of the animals concerned and the benefit of the experiment in question.?’

In Swiss law, the harm-benefit analysis is enshrined as a legally binding principle, reflecting a demo-
cratic process in which various stakeholders were given the chance to express their positions.?® In Swit-
zerland, a detailed legislative procedure takes place before enacting any federal regulation (Art. 3 lit.
b CPA% in connection with Art. 164 para. 1 Cst.?°). This involves a comprehensive consultation process,
managed by the competent federal office, in which the views and opinions of a diverse range of stake-
holders on a preliminary draft law are consulted and integrated into the final draft. This comprehensive
negotiation process, known as the consultation procedure, ensures that the draft law is widely en-
dorsed and supported (cf. Art. 2 CPA). Finally, Parliament must pass the draft in a democratic process.
Additionally, all federal laws are subject to an optional referendum (Art. 141 lit. a Cst.).3! The adoption
of laws through this democratic legislative process enjoys broad democratic legitimacy. It is binding for
those applying the law, including courts and other authorities (Art. 190 Cst.).

With the legislator acting within the scope of its legislative powers in this field (Art. 80 para. 2 lit. b
Cst.), the current legislation on animal experimentation is thus the result of a weighing of the relevant
constitutionally protected interests during the democratic legislation process — namely freedom of re-
search (Art. 20 Cst.) and the protection of animal dignity and welfare (Art. 120 para. 2 and Art. 80 Cst.).
As a result of this consultation procedure, the criterion of the “indispensable minimum” was intro-
duced into Swiss animal experimentation law (Art. 17 AniWA), limiting the extent to which freedom of
research can be exercised to the objectives and further requirements stipulated in Art. 137 AniPO.??
This initial balancing of interests is fleshed out in the form of a harm-benefit analysis as described in
Art. 19 para. 4 AniWA, the centerpiece of the animal experimentation approval procedure.

As previously stated, federal laws are binding for authorities applying the law (Art. 190 Cst.), which is
also true for authorities involved in the approval procedure for an animal experiment. It is crucial to
highlight that, at this stage, the relevant constitutionally protected interests are no longer subject to
consideration, as the legislator has already weighed them up. Thus, there is no room for a juxtaposition
of constitutional interests within the scope of the harm-benefit analysis; rather, the gain in knowledge
expected to result from a specific, individually requested experiment — taking into account its societal
benefit and the prospect of its realization — is weighed against the level and amount of harm inflicted
on the animals involved.

Therefore, an (individual) animal experiment is only permissible if the anticipated benefit resulting
from it — which must be defined as precisely as possible — outweighs the pain, suffering, harm, or fear
that the animals are expected to experience. Or, vice versa, and in the word of the law, which lays
down the harm-benefit analysis as a fundamental principle of animal experimentation law:

“An animal experiment is impermissible in particular if the pain, suffering or harm it involves
or anxiety it induces is disproportionate to the anticipated gain in knowledge.” (Art. 19 Abs.
4 AniWA)

27 Christoph Zenger, Das “unerldissliche Mass” an Tierversuchen. Ergebnisse und Grenzen der juristischen Inter-
pretation eines “unbestimmten Rechtsbegriffs” (Helbing & Lichtenhahn 1989) 54, 87; Kley/Sigrist (n 25) 40f.

28 BBl 2003 657, 666; cf. BBI 1997 | 1075, 1080.

2% Federal Act on the Consultation Procedure (Consultation Procedure Act, CPA) of March 18, 2005 (SR 172.061);
the consultation procedure may only be dispensed in exceptional cases, see Art. 3a CPA.

30 Federal Constitution of the Swiss Confederation (Cst.) of April 18, 1999 (SR 101).

31 For more detailed information on the Swiss legislative process, see <https://www.ch-info.swiss/en/edition-
2024/das-parlament/weg-zu-einem-neuen-gesetz> (accessed August 9, 2024).

32 Animal Protection Ordinance (AniPO) of April 23, 2008 (SR 455.1).

33 Zenger (n 27) 146ff; Gerritsen (n 13) 98ff, 333.
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From this, it necessarily follows that the more harmful an experiment is, the greater the anticipated
benefit must be to justify it.>* Accordingly, an experiment within the highest severity grade (severity
grade 3) must have a more significant, realistic, and useful benefit than an experiment involving only
mild stress (severity grade 1).%

A methodically correct harm-benefit analysis does not allow for mere speculation about benefit and
harm; it requires a realistic evaluation of the benefits and harms of an experiment. The evaluation of
the anticipated benefit of a specific experiment can be especially challenging in basic research where
their extent and significance are often uncertain and can only be assessed in the long run.3® But without
a quantifiable benefit, there is nothing by which to measure the harm to the experimental animals.
However, the legislation lays down the same conditions for both applied and basic research. Therefore,
basic research cannot “escape” the harm-benefit analysis provided for in Art. 19 para. 4 AniwA.%’

[I. Court Decision VB.2021.00276 (Zebra Finch Decision)

1. Facts of the Case

In its ruling of November 24, 2022,38 the Zurich Administrative Court dealt with an application for ap-
proval of an animal experiment on zebra finches and upheld the appeal of three members of the Zurich
Animal Experimentation Committee®® as it did not grant permission for the experiment.

The experiment would have consisted of genetically modifying the birds’ brain cells to produce certain
proteins that can be activated or deactivated by light, depending on the wavelength. The primary goal
of the experiment was to understand the brain mechanisms responsible for the planning, preparation,
and production of birdsong. The long-term goal, defined by the researchers, was to gain new insights
into human language acquisition.*°

In the proposed experiment, more than 100 zebra finches would have been subjected to cranial sur-
gery and then connected to a cable via an implant attached to their head for eight to nine hours twice
over a period of ten days. In addition, the birds would have been isolated in a “tethering cage” repeat-
edly, sometimes overnight. After the experiment, most of the animals would have been euthanized.*

In its capacity as the licensing authority, the Veterinary Office of the Canton of Zurich classified the
experiment under the highest severity category (severity grade 3) and approved it at the request of
the Animal Experimentation Committee, albeit with conditions. Subsequently, three members of the
Committee appealed to the Health Directorate against the decision and demanded not to grant the

34 BGE 135 Il 384, consideration 4.6.1; Zenger (n 27) 118ff; Kley/Sigrist (n 25) 37; Peter Krepper, ‘Tierwiirde im
Recht —am Beispiel von Tierversuchen’ (2010) Aktuelle Juristische Praxis, 303, 309.

35 Gerritsen (n 13) 37; Aline Odermatt, ‘Die Giiterabwégung fiir belastende Tierversuche nach Art. 19 Abs. 4
TSchG’ in Ylber Hasani, Stefanie Hug and Jascha Zalka (eds) LBR — Luzerner Beitrédge zur Rechtswissenschaft. Recht
und Umwelt. Junge Rechtswissenschaft Luzern (Schulthess 2021) 59, 71.

36 Regina Binder, Beitrége zu aktuellen Fragen des Tierschutz- und Tierversuchsrechts (Nomos 2010) 223; Herwig
Grimm/Regina Binder, ‘Die Schaden-Nutzen-Analyse’ in Regina Binder, Herwig Grimm, Norbert Alzmann (eds)
Wissenschaftliche Verantwortung im Tierversuch (Nomos 2013) 55, 59; Gerritsen (n 13) 501.

37 Cf. Binder (n 36) 223; Gerritsen (n 13) 500.

38 Decision of the Zurich Administrative Court of November 24, 2022, VB.2021.00276 (hereinafter: “AC ZH 2022”).
39 The Animal Experimentation Committee of the Canton of Zurich is the only experimentation committee in
Switzerland that has a right to appeal. Three or more members of the committee can appeal a decision of the
approval authority to the cantonal Health Directorate and, if necessary, to the cantonal Administrative Court,
see § 12 para. 2 of the Cantonal Animal Welfare (AniWA/ZH) Act of June 2, 1991 (554.1).

40 AC ZH 2022, consideration 3.1.

41 AC ZH 2022, considerations 3.3.1-3.3.8.
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permit for the experiment. The Health Directorate rejected the appeal, after which the appellants took
the case to the Administrative Court of Zurich.*? The decision has not been contested and is final.

2. Considerations of the Court

In its considerations, the Court classified the experiment in question as basic research, as its purpose
was to gain new knowledge about fundamental life processes in zebra finches (cf. Art. 137 para. 1 lit.
b AniPO). In doing so, the court followed the case law of the Swiss Federal Supreme Court concerning
harmful experiments on primates.*® In these landmark rulings of 2009, the Swiss Federal Supreme
Court reaffirmed that animal experimentation is permissible only as a “last resort” (ultima ratio) and
must be strictly limited to the “indispensable minimum”.** The criterion of indispensability demands
that animal experiments that inflict pain, suffering, or harm on animals, induce anxiety in them, sub-
stantially impair their general well-being, or may disregard their dignity in any other way, must be
limited to the indispensable minimum (Art. 17 AniWA). Indispensability imposes a more stringent re-
striction on the permissibility of animal experiments than the reference to e.g., necessity, reasonable-
ness, usefulness, or meaningfulness of an experiment.®® In particular, it also includes the obligation to
use alternative methods and procedures, which is anchored in both the Animal Welfare Act (Art. 20
para. 2 AniWA) and the Animal Protection Ordinance (Art. 137 para. 2 AniP0).*® Considering the indis-
pensable minimum, the weight of knowledge gain is reduced in the harm-benefit analysis — particularly
in basic research, where the long-term goals and potential clinical applications are highly uncertain
and would require numerous additional animal experiments —, especially if the harm to the animals is
significant.®’

Analogous to the precedents set by the Federal Supreme Court, the Administrative Court first ad-
dressed the permissible research objectives (cf. Art. 137 para. 1 AniPO). It ultimately concluded that,
although the Animal Welfare Ordinance does not specify a fundamental hierarchy of experimental ob-
jectives, it does allow for prioritization.*® In light of the Swiss Constitution, the protection of human life
and health as a research objective must therefore be given priority over the research objective of ac-
quiring knowledge about fundamental life processes.*® For basic research, this means that an experi-
ment merely designed to gain new knowledge is given less weight than one designed to learn about
human health or alleviate human or animal suffering in a clinical setting (“clinical benefit”). Therefore,
the benefit of a (basic) research project involving animal experimentation must be determined based
on a “subject-specific assessment of the research objective and the scientific nature of the method”.>°

In principle, the benefit of a basic research project is determined by the potential for future (clinical)
application of the experimental findings.>! However, the Court was aware that, under this premise, it
is particularly difficult to assess the benefits of basic research experiments as they are often not yet
directly connected to a specific clinical application. However, the Court also held that the potential and
future benefits of basic research should be factored into the harm-benefit analysis, as far as they are

42 AC ZH 2022, considerations Il. and Il

43 BGE 135 Il 384; BGE 135 |1 405.

44 BGE 135 Il 384, consideration 3.2.3; cf. Art. 13 of the former AniWA, Art. 17 of the current AniWA.
45 Margot Michel, ‘Die Wiirde der Kreatur und die Wiirde des Tieres im schweizerischen Recht — Eine Standort-
bestimmung anlasslich der bundesgerichtlichen Rechtsprechung’ (2012) NuR, 102, 107.

46 BGE 135 Il 384, consideration 3.2.3; BBl 1977 | 1075, 1091.

47 BGE 135 11 384, consideration 4.3ff, particularly 4.4.2; 4.6.1; BGE 135 Il 405, consideration 4.3ff.

48 AC ZH 2022, consideration 11.1.

49 BGE 135 Il 405, consideration 4.3.2; 135 Il 384, consideration 4.4.2.

50 AC ZH 2022, consideration 11.1.

51 AC ZH 2022, consideration 11.5.1.
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scientifically substantiated.> Thus, this ruling indicates that basic research experiments are not auto-
matically inadmissible.

This becomes evident if the harm-benefit analysis is regarded as a scale. The permissibility of an ex-
periment requires that the scale tips in favor of the expected benefit, meaning that the latter must
“weigh” more than the harm. Consequently, the more severe the harm imposed on the animals, the
more detailed and substantiated the anticipated benefit must be. As previously discussed, this conclu-
sion is explicitly reflected in the wording of the law, as Art. 19 para. 4 AniWA requires a balancing of
the animals’ pain, suffering, harm, or anxiety with the expected gain in knowledge, and only permits
animal experiments if the latter outweighs the former. Any deviation from this conclusion would un-
dermine the normative essence of the harm-benefit analysis, effectively allowing any human interest
to justify the infliction of severe harm. Therefore, in line with Federal Supreme Court case law, the
Court held that the bar for approval (in basic research) must be set very high if, on one end of the
proverbial scale, the potential benefits are uncertain and may require numerous additional animal ex-
periments, and, on the other end of the scale, the harm to the animals is very significant.>

The Court took the view that sufficient proof had been provided to demonstrate that the knowledge
gained from the experiment in question could be potentially extrapolated to humans. However, it
noted that no specific timeframe for the realization of an expected clinical application had been given.
The Court held that the approval authorities and the Health Directorate (‘lower instance’) had given
too much weight to the anticipated benefits of the experiment in question when balancing them
against the harm to the zebra finches.> The experiment in question was part of a larger project con-
sisting of multiple animal experiments, which was funded by the American National Institute of Health
(NIH).>®> The Court criticized the approval authorities and the lower instance for overestimating the
potential benefits of the umbrella project, considering the unlawful juxtaposition of the benefits “re-
sulting from a chain of animal experiments” and the animal suffering caused by the specific experiment
in question.®® The Court held that the scientific benefit had been exaggerated and therefore the exper-
iment would cause disproportionate suffering to the zebra finches. Consequently, the experiment was
deemed inadmissible.>’

V. Commentary

The most recent case law of the cantonal Administrative Court has confirmed what is already estab-
lished based on existing legislation and earlier Federal Supreme Court case law: Harmful animal exper-
iments (i.e., severity grades 1-3) must be limited to the “indispensable minimum” (Art. 17 AniWA),
which must be examined for each proposed animal experiment individually.>® To this end, experiments
may only serve to pursue one or more of the research objectives listed in Art. 137 para. 1 AniPO: The
applicant must demonstrate that the research objective is either related to the preservation or pro-
tection of human and animal life and health (lit. a); that it can be expected to provide new knowledge
about fundamental life processes (lit. b); or that it serves to protect the natural environment (lit. c).

52 AC ZH 2022, consideration 11.2.

53 AC ZH 2022, consideration 11.5.1; BGE 135 Il 384, consideration 4.4.2; BGE 135 Il 405, consideration 4.3.2.

54 AC ZH 2022, consideration 11.5.4.

55 The Administrative Court held that the Animal Experimentation Committee had given special consideration to
the fact that the experiment in question was part of a larger project funded by the NIH, an organization that is
highly respected in the scientific community (see AC ZH 2022, consideration 11.3).

56 AC ZH 2022, consideration 11.5.3.

57 AC ZH 2022, consideration 12.

58 Vanessa Gerritsen/Andreas Rittimann, ‘Stellungnahme zum unerldsslichen Mass von Tierversuchen gemdss
Art. 17 TSchG’ <https://www.tierimrecht.org/documents/1105/2013-02-18uM-StellungnahmeTIR.pdf> (acces-
sed August 9, 2024) 3.
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Experiments conducted to gain new knowledge about fundamental life processes are generally con-
sidered part of basic research.>®

Although these research objectives leave ample room for interpretation, they derive from a binding
limitation set by the legislator as to what type of experimental objectives could potentially justify harm
to animals. This indicates that not every conceivable gain in knowledge can be a legitimate objective
of an experiment. Rather, based on the premise that harmful experiments must be limited to the “in-
dispensable minimum”, animal experimentation must always entail a benefit for society.®® In other
words, the public must derive a benefit from the experiment in question that relates to the protection
or improvement of human or animal health and life, e.g., a cure for a certain disease. Thus, while any
gain in knowledge is of scientific interest, it does not necessarily translate into a societal benefit.?! In
this sense, the reference to “fundamental life processes” at least hints at eventual application to im-
prove human and animal health and life.®?

While Art. 137 AniPO does not explicitly establish a hierarchy for research purposes, not all listed pur-
poses are of equal importance. Therefore, in line with the jurisprudence of the Federal Supreme Court
in 2009, the Zurich Administrative Court found that it follows from a constitutional interpretation that
the objectives cannot be given equal weight. The protection of human life and health as a research
objective (Art. 137 para. 1 lit. a AniPO) is therefore of greater importance than the “mere” gain of new
knowledge about fundamental life processes.®® For example, compared to toxicity testing on animals
as part of applied research (whereby action is taken to prevent hazards or toxicity in humans, animals,
or the environment), basic research lacks this preventive component.®* In other words, the significance
of new insights that are not aimed at protecting human and animal health and life is, relatively speak-
ing, low.®® The Federal Food Safety and Veterinary Office (FSVO) refers to a “relative weighting” in this
context.®® The same holds for applied research that “only” aims to protect the environment (Art. 137
para. 1 lit. c AniPO). Any other interpretation would contradict the intention of the legislator to only
allow animal testing as an “ultima ratio” and very last resort, made clear by imposing a stringent stand-
ard requiring indispensability.®’

In this regard, it is important to note that mere curiosity or a desire for knowledge alone cannot justify
animal experiments under current law. Instead, such experiments must always aim to generate

59 Gerritsen (n 13) 494.

60 Cf. BBI 2020 541, 554; Federal Food Safety and Veterinary Office (FSVO)/Federal Office for the Environment
(FOEN), ‘Guterabwagung: Erlauterung’ (2017) <https://www.blv.admin.ch/dam/blv/ de/dokumente/tiere/publi-
kationen-und-forschung/tierversuche/gueterabwaegung-erlaeuterungen.pdf> (accessed August 11, 2024) 10ff;
Gerritsen (n 13) 61ff; Matthias Eggel/Herwig Grimm, ‘Necessary, but Not Sufficient. The Benefit Concept in the
Project Evaluation of Animal Research in the Context of Directive 2010/63/EU’ (2018) Animals, 4.

61 Lea Schlapfer, Commentary on Art. 4 HRA in Bernhard Riitsche (eds), Stdmpflis Handkommentar zum Human-
forschungsgesetz (Stampfli 2015) para. 11 with references to BGE 135 Il 405, consideration 4.3.4 and BGE 135 1l
384, consideration 4.4.2.

62 Cf. BGE 135 1l 384, consideration 4.1.1; Klaus Peter Rippe, ‘Selbstverwaltung der Wissenschaft oder eine Be-
drohung der Wissenschaftsfreiheit? Anmerkungen zur Legitimitat von Ethikkommissionen in staatlichen Bewilli-
gungsverfahren’ in Rouven Porz, Christoph Rehmann-Sutter, Jackie L. Scully and Markus Zimmermann-Ackerlin
(eds) Gekauftes Gewissen?: Zur Rolle der Bioethik in Institutionen (Mentis 2007) 89, 106; Gerritsen (n 13) 500.

63 AC ZH 2022, consideration 11.1; BGE 135 Il 405, consideration 4.3.2; BGE 135 Il 384, consideration 4.4.2; Krep-
per (n 34) 309; Odermatt (n 35) 71ff.

64 Caspar (n 13) 77; see also Almuth Hirt, Commentary on § 7a TierSchG in Almuth Hirt, Christoph Maisack, Jo-
hanna Moritz and Barbara Felde (eds), Kommentar Tierschutzgesetz: TierSchG (4" edn Verlag Franz Wahlen 2023)
para. 2.

85 Krepper (n 34) 309; Hehemann (n 25) 256ff; cf. Zenger (n 27) 95ff; Rippe (n 62) 106; Eggel/Grimm (n 60) 4.

6 FSVO/FOEN (n 60) 11.

57 BGE 135 11 384, consideration 3.2.3; BBI 1997 | 1075, 1091; BBI 1992 11 1631, 1644; cf. above.
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Iz

“knowledge about fundamental life processes.” In light of the “indispensable minimum” (Art. 17
AniWA), basic research is unjustifiable if it is purely curiosity-driven®® and only serves to quench a per-
sonal thirst for knowledge without any intention of translating the results into a clinical context.®® As
stated above, both basic and applied animal research must aim to produce important societal benefits
and serve interests other than gaining knowledge, such as the protection of life and health of humans
and animals; there is no other justification for the associated interference with protected legal inter-
ests. Otherwise, they do not meet the indispensability criterion and are therefore inadmissible to begin
with.”®

However, the presence of a legitimate research objective and a societal benefit is not sufficient to
deem an experiment “indispensable”. Rather, as stated above, a harm-benefit analysis must be con-
ducted on a case-by-case basis.”! Regarding the benefit, as the Administrative Court astutely points
out, it is acceptable to factor in the anticipation of an indirect “clinical benefit” (i.e., a future clinical
application) if there is a sufficient scientific basis for doing so.”? If the latter cannot be proven, the
probability of generating a concrete benefit must be denied and the benefit is to be given very little
weight.”3

Furthermore, according to the Administrative Court (as well as the Federal Supreme Court), mediate
benefits that are expected to result from a chain of multiple experiments and additional research can-
not be directly weighed against the suffering caused by the experiment under assessment. Rather, the
harm-benefit analysis is limited to assessing whether there is scientific reason to expect a (clinical)
application of the insights gained from the specific experiment in question. It is, therefore, also im-
portant to consider whether the potential (clinical) application can be achieved within a foreseeable
time frame.”® In other words, the less clarity is provided as to the chances of a future (clinical) applica-
tion, the less weight the benefit should be given in the balancing of interests.” Additionally, the Court
emphasized that the question of how the results of an experiment transfer to humans influence the
weight of a certain benefit, which must be scientifically substantiated.”® Consequently, experiments
on and with animals that only aim at new knowledge about fundamental life processes with an

%8 In the UK this is referred to as “it would be nice to know” research, see Charlotte Blattner, ‘Rethinking the 3Rs:
From Whitewashing to Rights’ in Kathrin Hermann/Kimberley Jayne (eds) Animal Experimentation: Working To-
wards a Paradigm Change (Brill 2019) 168, 176.

89 Caspar (n 13) 79; Grimm/Binder (n 36) 57; Gerritsen (n 13) 494, 461; cf. Blattner (n 48) 176; Anne Peters/Saskia
Stucki, Tierversuchsrichtlinie 2010/63/EU: Rechtsgutachten zu ihrer Umsetzung in Deutschland (Schulthess 2014)
125.

70 Cf. Grimm/Binder (n 36) 57; Gerritsen (n 13) 494ff. In this sense, the ethical principles, and guidelines for animal
experiments of 2005 also state that, from an ethical perspective, animal experiments are more likely to be ethi-
cally justifiable if the anticipated knowledge gain is necessary and significant SAMS/SCNAT, ‘Ethische Grundsatze
und Richtlinien fiir Tierversuche (3™ edn 2005) para. 3.1. Although these guidelines are not legally binding, they
are very relevant in practice.

71 Gerritsen (n 13) 296f.

72 AC ZH 2022, consideration 11.2.

73 Toni Lindl, Irmela Ruhdel, Sonja von Aulock and Manfred Vélkel, ‘Zur Feststellung der ethischen Vertretbarkeit
von Tierversuchsvorhaben. Ein Leitfaden zur neuen EU-Richtlinie 2010/63/EU und dem Entwurf zur Anderung
des Tierschutzgesetzes des BMELV’ (2012) 5 TIERethik 16, 27; see above.

74 AC ZH 2022, consideration 11.2ff; BGE 135 Il 384, consideration 4.4.3.

75 AC ZH 2022, 11.2; BGE 135 Il 384, consideration 4.1.1; Kley/Sigrist (n 25) 37.

76 AC ZH 2022, considerations 5.2.2, 11.5.4.
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uncertain benefit cannot be justified if they cause severe harm to experimental animals (i.e., severity
grade 3).77

Although the Court remains rather vague in this regard, the ruling indicates that it is at least question-
able whether animal experiments aimed at gaining new knowledge about fundamental life processes
without a concrete benefit can outweigh (severe) harm to animals. Of course, each experiment must
continue to undergo an extensive harm-benefit analysis. However, the threshold for such experiments
with only a vague benefit must be set high — or higher, in any case —, than for experiments that promise
immediately applicable (clinical) findings.”® This is already reflected in the 2009 Federal Supreme Court
ruling: in the case in question, the benefit expected to result from the gain in knowledge was consid-
ered insignificant — both because the experiment was planned in the field of basic research and be-
cause of the uncertainty as to a future clinical application of the benefit —and the harm to the animals
was relatively high (severity grade 2).”° The Federal Supreme Court gave additional weight to animal
suffering because of the primates' genetic closeness to humans and the legislative hierarchy of animal
species (e.g., Art. 2 para 1, Art. 20 para 2 AniWA®). However, by finding that the harm to the animals
was relatively high and the expected benefit low in comparison, the Court had already tipped the scales
in favor of the animals. Since the harm was classified as severity grade 2 —and not the highest severity
grade 3 — the fact that the animals were primates tipped the scales just a bit further in their favor,
without this being the decisive factor for the outcome of the harm-benefit analysis.

Unlike the Supreme Court, the Administrative Court did not consider the genetic proximity of zebra
finches to humans, which was criticized by a minority of chambers in a dissenting opinion. While the
species concerned can be considered in the harm-benefit analysis (especially with regard to the harm),
it is always a question of whether an anticipated benefit is significant and concrete enough to justify
an animal’s suffering, regardless of the species involved.

V. Concluding Remarks

The latest case law on animal experimentation confirms that the threshold for basic research which
does not result in a concrete and foreseeable (clinical) benefit while inflicting severe harm to animals
is high, regardless of the species involved. While the Administrative Court’s decision is in no way equiv-
alent to a ban on basic research, it emphasizes that basic research does not enjoy unconditional prior-
ity.8! Basic research experiments as well as all other animal experiments require a rigorous harm-ben-
efit analysis. This is particularly important where animals will certainly be subjected to serious harm,
whereas the possible benefits of the experiments remain uncertain and vague. Taking another stance

77 Krepper (n 34) 309; Klaus Peter Rippe, ‘Gliterabwigung im Tierversuch. Anmerkungen zu einem ethischen
Paradigmenwechsel’ (2009) ALTEXethik 3, 7; cf. for German law, Lindl et al. (n 73) 27; Hirt (n 64) para. 106 with
further references.

78 AC ZH 2022, consideration 11.5.1.

79 BGE 135 11 384, considerations 4.4.2 and 4.6.1; Krepper (n 34) 309.

80 Art. 20 para. 2 AniWA contains the criterion of the “evolutionary scale”, i.e., experiments with “higher” animals
may only be performed if the aim of the experiment cannot be achieved with “lower” animals. However, this
concept is highly controversial from a biological, ethical, and legal perspective, see Carel P. van Schaik/Judith M.
Burkart, ‘Sind hohere Tiere mehr wert als niedere? Versuch zur Exegese’ in Hans Sigg/Gerd Folkers (eds), Giiter-
abwdgung bei der Bewilligung von Tierversuchen: die Gliterabwégung interdisziplinér beleuchtet (Collegium Hel-
veticum 2011) 71, 72ff. The Ethics Committee for Animal Experimentation (ECAE) of the Swiss Academies of Arts
and Sciences states in its guidelines on harm-benefit analysis that the evolutionary scale “must be interpreted
since no such evolutionary hierarchy exists in biological terms.” The ECAE recommends that “lower on the evo-
lutionary scale” should mean “less sentient” or “less distressed as a result of the proposed experiment”, see
ECAE, ‘Weighing of interests for proposed animal experiments. Guidance for applicants’ (Kreis Druck 2017) 11.
81 Critical in this regard, e.g., Imboden (n 18) 53.
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and prioritizing scientific progress per se would render obsolete the harm-benefit analysis. Moreover,
the entire approval procedure in basic research would become pointless, and this, in turn, would give
unlawful priority to basic research over applied research.®? This would not only be a step backward
from the democratically legitimized harm-benefit analysis established by the legislator but would also
be completely incompatible with the equal status of the opposing constitutional interests — such as
freedom of research and animal (dignity) protection —, amounting to an unconstitutional prioritization
of human interests over animal protection and animal dignity.%

Given that basic research accounts for nearly 80 percent of animal experiments categorized as severity
grade 3, one cannot help but wonder whether all these experiments meet the criterion of the “indis-
pensable minimum” under the strict legal standards that pertain to basic research, and which were
applied by the Administrative Court. At any rate, it shows how important the option of a judicial review
of the licensing authorities is to ensure uniform interpretation of the law and legal certainty. While
applicants can always apply for a judicial review, the claim that the interests of animals have not been
sufficiently taken into account in the approval procedure can only be brought before a court in the
canton of Zurich.®* The importance of this option was recently confirmed by the Cantonal Council: a
parliamentary initiative that was submitted by members of the Cantonal Council to abolish the right of
appeal was rejected by the majority of the Cantonal Council by 159 votes to 5. The initiators' argument
that the committee’s right of appeal — which is unique in Switzerland — makes Zurich less attractive as
a research location did not convince the Council, which thus voted in line with national efforts to ef-
fectively enforce the current law on animal experiments. With numerous initiatives and political efforts
in Switzerland, the European Union, and the United States to phase out animal experiments — or at
least to significantly reduce the number of animals used for research and the harm inflicted on them
in the process —, consistent enforcement of the current law is all the more crucial.

82 Cf. BGE 135 Il 384, consideration 4.3; Gerritsen (n 13) 501; for German law, see Binder (n 36) 223; Hirt (n 64)
para. 106.

8 Christoph Errass, Commentary on Art. 80 Cst. in Bernhard Ehrenzeller, Patricia Egli, Peter Hettich, Peter
Hongler, Bernhard Schindler, Stephan G. Schmid and Rainer J. Schweizer (eds), Bundesverfassung St. Galler Kom-
mentar (4" edn Schulthess 2023) para. 30, 36.

84 See § 12 para. 2 AniWA/ZH (n 39).
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